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From the Crypts of the Claims 
Department: A Panel Review 

of Recent Claims and the Year 
That Was

Moderators: 
George Perez, Claims Manager, The Fund

Michael Rothman, Legal Education Manager, The Fund

Panelists:
Cary Lubetsky, Managing Partner, Krinzman, Huss & Lubetsky, LLP

David Boyette, Partner, Adams and Reese LLP
Stuart Grossman, Founding Partner, Levine Kellogg Lehman Schneider 

+ Grossman PA
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George Perez 
Claims Manager, The Fund

George Perez is The Fund’s Claims Manager.

He graduated from the University of Central Florida and Brooklyn Law School. 
Prior to joining The Fund, Mr. Perez was in private practice where he was 
involved in transactional real estate for both residential and commercial 
properties, as well as representing institutional lenders. He was also a real 
estate and title insurance litigator representing a number of title insurance 
underwriters. During his years of private practice, Mr. Perez was also involved 
in estate planning/probate and trust administration as well as business law. 
He has taught in Valencia College’s ABA-accredited paralegal studies program 
in addition to being a regular speaker at The Fund’s New Member Training 
program. He is a member of the Florida Bar.

Michael Rothman 
Legal Education Manager, The Fund

Michael Rothman is The Fund’s Legal Education Manager, having joined The 
Fund in 2017.

Prior to joining The Fund, Mr. Rothman was a partner in the Miami firm of 
Rothman & Tobin, P.A., where he served as an outside claims counsel for 
The Fund, assisting in the resolution of title claims for its insured owners and 
lenders. Mr. Rothman also was a Fund Member and handled residential and 
commercial closings, and represented some of Florida’s premier homebuilders 
in many south and central Florida communities, including Weston, Celebration, 
Baldwin Park and Lake Nona.

Mr. Rothman has presented at The Fund Assembly on multiple occasions, 
and was a frequent lecturer for National Business Institute, speaking on topics 
ranging from claims avoidance to ethical considerations for the real estate 
practitioner.

Mr. Rothman is a graduate of SUNY-Albany and the University of Miami School 
of Law. He is a certified circuit court mediator, specializing in disputed real 
estate matters.

Speaker Information
From the Crypts of the Claims Department: A Panel 

Review of Recent Claims and the Year That Was
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Cary Lubetsky 
Managing Partner, Krinzman, Huss & Lubetsky, LLP

Cary Lubetsky is the Managing Partner of Krinzman, Huss & Lubetsky and the 
head of the Miami Litigation Group.

He has worked on various commercial litigation matters involving real estate, 
foreclosures, title insurance, copyright, trademark, landlord tenant, antitrust, 
franchise, health insurance, and appellate issues. He currently represents 
several of Florida's and the nation's largest title insurers and their insureds and 
national, regional and local banks.

David Boyette
Partner, Adams and Reese LLP

David Boyette is a Partner with Adams and Reese in Sarasota. He has been 
practicing law since 1989 with experience in business litigation, real estate 
litigation, construction litigation, ad valorem tax litigation and trusts and estate 
litigation.

Mr. Boyette’s clients include contractors, real estate developers, realtors, 
financial institutions, homeowners associations, condominium associations, 
trustees and individuals and businesses. He has prosecuted and defended 
cases involving contract disputes, probate matters, construction defects, lien 
foreclosures and other complex commercial matters.

Mr. Boyette is admitted to practice in the United States District Court for 
the Middle District of Florida and the United States Court of Appeals for the 
Eleventh Circuit. He is Board Certified by The Florida Bar as a specialist in 
business litigation, and is a former member of The Florida Bar Grade Review 
Panel for 2003-2004 Business Litigation Board Certification Examination.

Mr. Boyette is the author of “Title Insurance Liability Beyond the Policy”, 
69 Florida Bar Journal 24 (1995); “WHOSE SHOES TO USE: Achieving a 
Subrogation Footing in the Wave of Foreclosures”, 87 The Florida Bar Journal 
1 (Jan. 2013); and “What Exactly Did I Sign Up For? Legal Duties Inherent in 
Serving on an Association Board”, Community (the official journal of Community 
Associations Institute (CAI), West Florida Chapter)(Sept. 2016).

Mr. Boyette formerly served as a pro bono attorney volunteer for the legal aid 
society, and as chairman of multiple committees of the Sarasota County Bar 
Association. He received his J.D. from the University of Florida in 1989, and 
earned his B.A. from the University of Florida in 1985.

Mr. Boyette is an active member of the Sarasota County Bar Association, 
Florida Land Title Association, Community Associations Institute and the 
Incarnation Catholic Church. David also serves on the Board of Directors of 
Pines of Sarasota Rehabilitation and Senior Care Community.

In his spare time, he likes hiking and nature photography and has completed 
multiple Ironman triathlon races.
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Stuart Grossman 
Founding Partner, Levine Kellogg Lehman Schneider + 
Grossman PA

He is Chairman of the firm’s real estate practice group, and has been since the 
firm’s inception.

For nearly 20 years, Mr. Grossman has focused his practice on real estate 
and real estate litigation, representing buyers, sellers, lenders, developers, and 
institutions in all aspects of commercial and residential real estate transactions, 
from initial acquisition through development. He has represented several 
high-profile clients in eight-figure acquisitions, including a large Palm Beach 
County developer in over 50 real estate transactions totaling more than $200 
million.  He has also represented some of the country’s largest title insurers 
as an outside claims counsel on complex mortgage fraud cases, as well 
as helping to resolve various title claims in federal and state court actions 
throughout the state of Florida. Mr. Grossman has been appointed as a receiver 
and special magistrate by state court judges in Miami-Dade and Broward 
Counties in various real estate related matters and has received a number 
of awards and recognitions, including The Best Lawyers in America and Top 
Lawyers.
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George Perez, Claims Manager
Michael Rothman, Legal Education Manager

From the Crypts of the Claims 
Department:  A Panel Review  of
Recent  Claims & The  Year That Was

Foreclosure Files Are The Enemy
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Background:

1. Title to Fundacre was in Agee subject to an institutional 1st

mortgage in favor of Bank of Boswell

2. Agee foreclosed on by Bank of Boswell. Certificate of Title issued 
in favor of Bank of Boswell

3. Bank of Boswell contracts to sell to insured owner, Swoboda

4. Two days prior to closing, Certificate of Title/Sale in favor of Bank 
of Boswell is vacated via Court order

5. Insured, Swoboda, discovers order when he is trying to sell

Takeaway:

• Carefully review the foreclosure court file 

• Do not close with pending motions to vacate 

• Allow appeal periods to expire

• Make it your business to stop a pending foreclosure sale
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They’re Not Who We Thought They Were

Background:

1. Title to Fundacre in Munson

2. Fundacre is vacant property and free of any mortgages

3. Member secures transaction through relationship with local realtor

4. All contact with Munson is via electronic communication

5. Munson sells property to insured owner, Dent 

6. Later, Dent is served with quiet title suit brought by Munson
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Takeaway:

• Be alert to free and clear vacant lot sales

• If foreign seller and you’re suspicious, send to Embassy

• If domestic, send to trusted lawyer or title agent

• Write to Seller at address on vesting deed and PA

• Confirm validity of passport and obtain 2nd form of ID

• Do not wire to High Risk Countries

• Read Fund Concept and keep eye on website for Alerts

Caught In The Middle
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Background:

1. Fundacre is owned by Maddux, subject to 1st and 2nd mortgage in 
favor of 2 different institutional lenders

2. Maddux sells Fundacre to insured, Glavine

3. Only 2nd mortgage appears on commitment

4. Only 2nd mortgage paid

5. Glavine subsequently served with foreclosure suit brought by 1st

mortgage

Takeaway:

• Whenever possible, draft docs with parties’ middle initials, 
particularly for those with common names

• Be sensitive to parties with “two first names” (Pierre Joseph, Howard 
Thomas)
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Did You Notice?

Background:

1. Fundacre owned by Jeter

2. Jeter gives a deed to Adverse Party, Posada

3. Jeter also gives mortgage to insured lender, Bank of Rivera

4. Mortgage goes into default and Bank of Rivera files foreclosure 
action

5. Bank of Rivera joins and serves Posada

6. Posada challenges priority & validity of Bank of Rivera’s insured 
mortgage
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Takeaway:

• Immediately record the insured instruments

• Deliver payoff funds promptly

• Always obtain a Seller’s Affidavit

• Avoid use of Quit Claim Deeds, where possible

Which Way Did He Go?
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Background:

1. Fundacre owned by remote grantor, Strawberry

2. Strawberry sells south ½ of Fundacre to Carter “subject to” 
reciprocal access easement 

3. Strawberry sells north ½ of Fundacre to Dykstra

4. Fast forward a couple of decades

5. Carter, the owner of South ½ of Fundacre, claims easement rights 
over the North ½ of Fundacre (the insured property) owned by 
Dykstra
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Takeaway:

• Draft easements with care

• Avoid insuring “subject to” easements

• Understand that the Policy insures legal access

• Understand definition of legal access

• Do not rely solely upon Property Appraiser’s photos when 
determining access
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The Authority Game

Background:

1. Title to Fundacre in OS, LLC

2. Two managers – Ortiz and Schilling

3. Insured transaction is a refinance only

4. Ortiz is only manager who signs insured mortgage

5. Schilling brings lawsuit in an attempt to void the insured mortgage

6. Schilling claims lack of authority on the part of Ortiz
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Takeaway:

• Be sensitive to last minute changes on SunBiz

• Be sensitive to funky looking Operating Agreements

• Be suspicious of proposed signer who is new to LLC and refuses 
access to others

• Always look for Statements of Authority

• New Title Note 11.11.01

• Sec. 605.04074(3), F.S.

Can’t Get No Satisfaction
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Background:

1. Fundacre is owned by Rizzo

2. Subject to mortgage in favor of Bank of Bryant

3. Bank of Bryant satisfies its mortgage

4. Rizzo closes new loan with insured lender, Wrigley Bank

5. Bank of Bryant suddenly files foreclosure suit

6. Bank of Bryant names and serves Rizzo and Wrigley Bank

Takeaway:

• Be vigilant of the “naked satisfaction”

• “Fraud, Forgery and Fronting,” 39 Fund Concept 69 (July 2007)
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Oops, Wrong Mortgage

Background:

1. Beckett owns Condo #1 and Condo #2

2. Each condo is burdened by a 1st mortgage in favor of the same 
lender for equivalent amounts

3. Beckett enters into contract to sell Condo #1 to Rodriguez, the 
Insured

4. Member pays off mortgage

5. Post closing, it is discovered that the member paid the mortgage 
for Condo #2, not Condo #1 (the insured unit)
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Takeaway:

• Control your closing – order the estoppel letter yourself

• Obtain Seller’s mortgage statement 

• Be aware of difference between mailing address and property 
address

• Send detailed Request for Payoff/Estoppel letter. More detail the 
better

• Do MIN search, if necessary

The Year That Was
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Thank You
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Fund General Counsel’s 
Perspective

Melissa Murphy, Executive Vice President, Chief Legal Officer, 
General Counsel and Secretary, The Fund
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Melissa Murphy 
Executive Vice President, Chief Legal Officer, General Counsel 
and Secretary, The Fund

I began working for The Fund in October of 2014. As General Counsel, I am 
using my 35 years of private practice experience to help The Fund continue to 
provide its lawyer members with everything they need to be successful in their 
real estate practices.

I really believe in the value an attorney brings to a real estate transaction. 
The Fund plays such a pivotal role in helping attorneys stay efficient in their 
practices and up-to-date on the laws and regulations; and the numbers at 
Assembly show we are doing it the right way. Watching the people here work 
so hard to support the membership is very energizing and motivating.

As The Fund looks to support attorneys in the future, I hope to help accomplish 
that goal in new and creative ways. I am excited about being part of this.

Speaker Information
Fund General Counsel’s Perspective
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Florida’s Political 
Landscape in 2018

Warren Husband, Managing Shareholder, Metz, Husband & Daughton, P.A.
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Warren Husband 
Managing Shareholder, Metz, Husband & Daughton, P.A.

WARREN HUSBAND is the managing shareholder of his firm, Metz, Husband 
& Daughton, P.A. in Tallahassee, Florida, a member of the firm’s governmental 
affairs section, and the chair of the firm’s administrative law and civil and 
appellate litigation sections.

He regularly represents clients before the Florida Legislature and a broad array 
of state agencies.

Having represented The Fund in Tallahassee since 1999, Mr. Husband’s clients 
also include numerous Fortune 500 companies and trade associations.  Mr. 
Husband provides legal expertise in a wide variety of areas, including state 
business and professional regulation, federal and state constitutional law, 
state contracting and procurement, election law, and ethics matters.  He is a 
member of the Florida Bar and is admitted to practice before the U.S. District 
Court for the Northern District of Florida, the U.S. 11th Circuit Court of Appeals, 
and the U.S. Supreme Court.

A native of Tampa, Florida, Mr. Husband received his Bachelor’s degree, cum 
laude, in Psychology from the University of South Florida in 1986.

After serving four years as an officer in the U.S. Air Force in New Mexico, Texas, 
and what was then West Germany, he entered law school and received his 
Juris Doctor with Highest Honors from Florida State University in 1993.

Speaker Information
Florida’s Political Landscape in 2018
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A	Preview	of	Legislative	and	Statewide	
Races	in	2018

Warren	Husband
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WHO	ELECTS	THESE	PEOPLE?
AN	OVERVIEW	OF	THE	AMERICAN	ELECTORATE

The	National	Electorate
Independents 37%

Democrats 33%

Republicans 26%

2017

PEW	RESEARCH	CENTER,	MARCH	20,	2018
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But	Which	Way	Do	Independents	“Lean”

Democrats	+	Lean	Dem. 50%

Republicans	+	Lean	Rep. 42%

2017

PEW	RESEARCH	CENTER,	MARCH	20,	2018

Party	Differences:	Women
Democrats	+	
Lean	Dem. 56% +8

Republicans	+	
Lean	Rep. 37% ‐5

2017 CHANGE	
FROM	1994

PEW	RESEARCH	CENTER,	MARCH	20,	2018
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Party	Differences:	Whites
National	
Sample 69% ‐14

Democrats	
(+	Lean	Dem.) 59% ‐16

Republicans
(+	Lean	Rep.) 83% ‐9

2017 CHANGE	
FROM	1997

PEW	RESEARCH	CENTER,	MARCH	20,	2018

Party	Differences:	College	Grads+
National	
Sample 33% +8

Democrats	
(+	Lean	Dem.) 39% +15

Republicans
(+	Lean	Rep.) 28% Even

2017 CHANGE	
FROM	1997

PEW	RESEARCH	CENTER,	MARCH	20,	2018
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Party	Differences:	No	Religious	Affiliation
National	
Sample 24% +16

Democrats
(+	Lean	Dem.) 33% +24

Republicans	
(+	Lean	Rep.) 13% +8

2017 CHANGE	
FROM	1997

PEW	RESEARCH	CENTER,	MARCH	20,	2018

Party	Differences:	Age	50+
National	
Sample 50% +10

Democrats	
(+	Lean	Dem.) 47% +5

Republicans	
(+	Lean	Rep.) 57% +18

2017 CHANGE	
FROM	1997

PEW	RESEARCH	CENTER,	MARCH	20,	2018
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Registered	Voters	in	Florida
Historical	Trends

0.0%
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2000 2002 2012 2014 2016 (Jan.)	2018

Other	(Minor	Parties	&	NPA)
Republican
Democrat

Registered	Voters	in	Florida

27.4%

35.3%

37.3%

January	2018

Other	(Minor	Parties	&	NPA)
Republican
Democrats

Total: 12,893,084 
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Voter Turnout in Florida: 
Historical Trends
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Primary
General

Florida	– Swing	State?
Margin	of	
Victory

2016 –
U.S.	President

112,911	votes <1.20%

2014 –
Fla.	Governor

64,145	votes <1.08%

2010 –
Fla.	Governor

61,550	votes <1.15%
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Florida	Election	2018	–
Small	Changes	Can Have	an	Impact

REPUBLICANS
• Mid‐Term	Malaise/Fatigue
• Anti‐Trump	Sentiment

DEMOCRATS
• Trump	Effect?
• Puerto	Rican	refugees	from	Hurricane	Maria

300,000?	Try	50,000…	maybe	17,000	D	votes?
• Young	voters	(under	30)	– Post‐Parkland

20%	turnout	or	less,	historically

March	13,	2018	Special	Election	–
D	Wins	by	625	Votes

President	Trump	Carried	this	District	by	20	Points in	Nov.	2016

Candidates: Vote	Count:

Conor	Lamb	(D) 113,847

Richard	Saccone (R) 113,222

Drew	Miller	(LIB) 1,379

32Fund Assembly 2018

Back to Speaker Topics



9

2018	Florida:	
General	Election	Ballot

5	Constitutional	Amendments	[+CRC]

1	Supreme	Court	Justice	[Lawson]

120	State	House	Seats

20	State	Senate	Seats	[Even‐Numbered	Districts	+]

All	27	Seats	in	Congress	[11D/16R]

1	U.S.	Senate	Seat	(Nelson)	[1D/1R]

Term	Limit	Dynamics
The	Governor,	cabinet	members	and	state	legislators	generally	can	only serve	for	8	consecutive	years	in	an	elected	office.		

House	and	Senate	leadership,	committee	chairs,	and	committee	membership	change	every	two	years.

Term	limits	mean	consistent	turnover;	over	half	of	the	state	legislature	had	served	less	than	4	years	in	2016.

65 out	of	160 legislators	were	new	to	their	office	in	2016.

There	were	only	20 returning	Senators	in	2016.	

42 of	the	120	House	members	had	never	served	in	the	state	legislature	in	2016.
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Florida’s	Executive	Branch
Governor	
Rick	Scott

Chief	Financial	Officer
Jimmy	Patronis

Agriculture	Commissioner
Adam	Putnam Attorney	General

Pam	Bondi	

Florida	Governor’s	Race
Adam	Putnam	(R‐Lakeland)
Florida	Commissioner	of	Agriculture	(2010‐

18)
U.S.	House	of	Representatives	(2001‐2010)
Announced	his	candidacy	in	May	2017

Ron	DeSantis	(R‐Palm	Coast)
U.S.	House	of	Representatives	(2013‐18)
Announced	his	candidacy	in	January	2018

Richard	Corcoran	(R‐Lutz)
Speaker	of	the	Florida	House	of	
Representatives	(2016‐18)
Has	not	yet	officially	announced	his	candidacy

*As	of	April	6,	2018.	Qualifying	closes	June	22,	2018.

REPUBLICAN
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Florida	Governor’s	Race
Gwen	Graham	(D‐Tallahassee)
�U.S.	House	of	Representatives	(2015‐17)
�Announced	her	candidacy	in	May	2017

Phil	Levine	(D‐Miami)
�Mayor	of	Miami	Beach	(2013‐17)
�Announced	his	candidacy	in	November	2017

Andrew	Gillum	(D‐Tallahassee)
�Mayor	of	Tallahassee	(2014‐18)
�Announced	his	candidacy	in	May	2017

Chris	King	(D‐Winter	Park)
�Entrepreneur	and	founder	of	Elevation	
Financial	Group

�Announced	his	candidacy	in	April	2017

*As	of	April	6,	2018.	Qualifying	closes	June	22,	2018.

DEMOCRAT

Florida	Attorney	General	Race
Ashley	Moody	(R‐Tampa)
�Hillsborough	Circuit	Judge	(2006‐17)
�Announced	her	candidacy	in	June	2017

Jay	Fant	(R‐Jacksonville)
�Florida	House	of	Representatives	(2014‐18)
�Announced	his	candidacy	in	November	2017

Ross	Spano	(R‐Riverview)
�Florida	House	of	Representatives	(2012‐18)
�Announced	his	candidacy	in	November	2017

Frank	White	(R‐Pensacola)
�Florida	House	of	Representatives	(2016‐18)
�Announced	his	candidacy	in	October	2017

*As	of	April	6,	2018.	Qualifying	closes	June	22,	2018.

REPUBLICAN
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Florida	Attorney	General	Race

Sean	Shaw	(D‐Tampa)
�Florida	House	of	Representatives	(2016‐18)
�Announced	his	candidacy	in	January	2018

Ryan	Torrens	(D‐Odessa)
�Announced	his	candidacy	in	December	2017

*As	of	April	6,	2018.	Qualifying	closes	June	22,	2018.

DEMOCRAT

Florida	Comm’r	of	Agriculture	Race
Matt	Caldwell	(R‐Lehigh	Acres)
�Florida	House	of	Representatives	(2010‐18)
�Announced	his	candidacy	in	November	2017

Denise	Grimsley (R‐Lake	Placid)
�Florida	Senate	(2012‐18)
�Florida	House	of	Representatives	(2004‐12)
�Announced	her	candidacy	in	February	2017

Baxter	Troutman	(R‐Winter	Haven)
�Florida	House	of	Representatives	(2002‐10)
�Announced	his	candidacy	in	June	2017

*As	of	April	6,	2018.	Qualifying	closes	June	22,	2018.

REPUBLICAN

36Fund Assembly 2018

Back to Speaker Topics



13

Florida	Chief	Financial	
Officer	Race

Jimmy	Patronis	(R‐Panama	City)
Florida	CFO	(2017‐Present)
Florida	House	of	Representatives	(2006‐14)
Announced	his	candidacy	in	November	2017

Tom	Lee	(R‐Brandon)
Florida	Senate	(1996‐06;	2012‐18)
Has	not	yet	officially	announced	his	candidacy

Jeremy	Ring	(D‐Parkland)	
Florida	Senate	(2006‐14)
Announced	his	candidacy	in	May	2017

REPUBLICAN

DEMOCRAT

*As	of	April	6,	2018.	Qualifying	closes	June	22,	2018.

Florida	Legislature:	
160	Members

2014	Election:

House:	120	members
82	Republicans
37	Democrats
1	vacancy

Senate:	40	members
26	Republicans
14	Democrats

2016	Election:

House:	120	Members
79	Republicans
41	Democrats

Senate:	40	Members
25	Republicans
15	Democrats	

2018	
Composition	
(March):
House:	120	Members

75	Republicans
41	Democrats
4	vacancies

Senate:	40	Members
23	Republicans
15	Democrats	
2	vacancies
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Senate	Leaders	to	Know
President	Bill	Galvano	
(R‐Bradenton)

Senate	President‐Designate

Elected	to	the	Florida	Senate	in	2010

Senator	Wilton	Simpson
(R‐Spring	Hill)

Elected	to	the	Florida	Senate	in	2012

Senator	Travis	Hutson
(R‐Palm	Coast)

Elected	to	the	Florida	Senate	in	2015

Senator	Kathleen	
Passidomo	
(R‐Naples) Elected	to	the	Florida	Senate	in	2016

House	Leaders	to	Know
Rep.	Jose	Oliva	
(R‐Hialeah)

House	Speaker‐Designate

Elected	to	the	Florida	House	in	2011

Rep.	Chris	Sprowls	
(R‐Clearwater)

Elected	to	the	Florida	House	in	2014

Rep.	Paul	Renner
(R‐Palm	Coast)

Elected	to	the	Florida	House	in	2015

38Fund Assembly 2018

Back to Speaker Topics



15

Florida 2018 U.S. Senate Race
Nelson vs. Scott

Senator	Bill	Nelson	(D‐Melbourne)
• Incumbent	– running	for	reelection	to	a	fourth	term
• U.S.	Senate	(2000‐Present)
• U.S.	House	of	Representatives	(1979‐91)
• Florida	House	of	Representative	(1972‐78)

Governor	Rick	Scott	(R‐Naples)
• Florida	Governor	(2011‐Present)

Political	Contributions
(through	11/03/16)

Total	amount	contributed:	$393.6	million

$301.1	million	went	to	Committees

$224	million:
Political	

Committees

$45.7	million:
State	Party	
Committees

$20.7	million:
Affiliated	
Party	

Committees

$92.5	million	went	to	Candidates

$55.1	million:	
Republicans

$27.4	million:	
Democrats

$14	million:	
NPA
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Money	in	the	Process
Dollars	expected	to	be	spent	during	the	2018	

Florida	gubernatorial	election.

Dollars	raised	by	Joe	Negron’s	PC	in		2014‐2016.
Dollars	raised	by	Bill	Galvano’s	PC	in	2017‐

Present.
Average	cost	of	a	contested	state	house	race	in	

2016.
Average	cost	of	a	contested	state	senate	race	in	

2016.

Dollars	raised	by	Democratic	and	Republican	
Caucuses	for	2016	State	Legislative	Races.

More	than	
$150	million

$4	million
$2.7	million

$600,000
$2‐4	million

$45	million

Key	Dates
August	28,	2018:	Primary	Election

November	6,	2018:	General	Election

November	2018:		Organizational	Session

December	2018	– February	2019:		Interim	Committee	Weeks

March	5,	2019:	2019	Regular	Session	Begins

May	3,	2019:	2019	Regular	Session	Ends
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Current Conditions and Trends in 
Florida’s Housing Markets

Dr. Brad O’Connor, Ph.D., Chief Economist, Florida Realtors
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Dr. Brad O’Connor, Ph.D. 
Chief Economist, Florida Realtors

Brad O’Connor, Ph.D. is the Chief Economist for Florida Realtors, the state’s 
largest trade association with over 170,000 members.

As the head of the research department at Florida Realtors, he oversees the 
production of the association’s widely-cited monthly housing market statistics, 
as well as numerous other economic and statistical research projects. His 
commentary on Florida’s real estate markets regularly appears in major 
newspapers around the state and has been featured in several national 
publications, including The Wall Street Journal and Washington Post.

Dr. O’Connor received his bachelor’s degree in economics from The Ohio 
State University, and earned his master’s and doctoral degrees in economics 
from Florida State University, where his academic research chiefly involved the 
impacts of land use regulations on housing markets. Prior to joining Florida 
Realtors®, Dr. O’Connor served as a statistical consultant for the Walt Disney 
Company in Orlando.

Speaker Information
Current Conditions and Trends in Florida’s 

Housing Markets
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Current Conditions and Trends
in Florida’s Housing Markets

Brad O’Connor, Ph.D.
Chief Economist

Florida Residential Resale Market Activity in 2017

Produced by Florida Realtors® Research with data provided by Florida’s multiple listing services

Amount Pct. Chg. Amount Pct. Chg.

Closed Sales 271,868 +1.2% 111,088 +2.9%
Median Sale Price $237,500 +8.0% $172,500 +7.8%
Dollar Volume $86 billion +9.1% $28 billion +9.6%
Median Time to Contract 41 days –8.9% 51 days –1.9%
Median Time to Sale 87 days –5.4% 92 days –4.2%

New Listings 342,498 –0.1% 155,716 –1.2%
Inventory (Monthly Avg.) 88,750 –4.6% 53,823 –1.2%
Months Supply (Monthly Avg.) 3.9 mo. –6.2% 5.9 mo. –1.5%

Metric Single Family Homes Condos & Townhouses

1
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Closed Sales of Existing Homes
Florida, Annual, 2008-2017

Produced by Florida Realtors® Research with data provided by Florida’s multiple listing services
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Closed Sales of Existing Single Family Homes
Florida, Annual Sales by Price Tier, 2016 & 2017

Produced by Florida Realtors® Research with data provided by Florida’s multiple listing services
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2017 Closed Sales
Single Family Homes, by County

Circle Size = Number of Sales
Circle Color = Pct. Chg. from 2016

Produced by Florida Realtors® Research with data provided by Florida’s multiple listing services

Produced by Florida Realtors® Research with data provided by Florida’s multiple listing services

2017 Closed Sales
Condos & Townhouses, by County

Circle Size = Number of Sales
Circle Color = Pct. Chg. from 2016

3
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Median Sale Price for Closed Sales of Existing Homes
Florida, Monthly, 2008-2017

Produced by Florida Realtors® Research with data provided by Florida’s multiple listing services

Dollar Volume of Closed Existing Home Sales
Florida, Annual, 2008-2017

Produced by Florida Realtors® Research with data provided by Florida’s multiple listing services
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New Listings of Existing Homes for Sale
Florida, Annual, 2008-2017

Produced by Florida Realtors® Research with data provided by Florida’s multiple listing services
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Inventory of Existing Homes for Sale
Florida, Monthly, 2008-2017

Produced by Florida Realtors® Research with data provided by Florida’s multiple listing services
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Months Supply of Existing Home Inventory
Florida, Monthly, 2014-2017

Produced by Florida Realtors® Research with data provided by Florida’s multiple listing services

Inventory of Existing Single Family Homes for Sale
Florida, Monthly Averages by Price Tier for 2016 & 2017

Produced by Florida Realtors® Research with data provided by Florida’s multiple listing services
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Closed Sales of Existing Single Family Homes
Florida, Annual Sales by Price Tier, 2016 & 2017

Produced by Florida Realtors® Research with data provided by Florida’s multiple listing services
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Closed Sales of Existing Homes, by Distressed Status
Florida, Monthly, 2008-2017

Produced by Florida Realtors® Research with data provided by Florida’s multiple listing services
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Average Monthly 
Inventory of Existing 
Homes for Sale in 2017
Single Family Homes, by County

Circle Size = Avg. Number of Listings
Circle Color = Pct. Chg. from 2016

Produced by Florida Realtors® Research with data provided by Florida’s multiple listing services

Average Monthly 
Inventory of Existing 
Homes for Sale in 2017
Single Family Homes, by County

Circle Size = Avg. Number of Listings
Circle Color = Pct. Chg. from 2016

Produced by Florida Realtors® Research with data provided by Florida’s multiple listing services
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Population of Florida, 1970-2016
Annual Count Estimates & Growth Rates

Produced by Florida Realtors® Research with data provided by the University of Florida Bureau of Business and Economic Research

Year-over-Year Employment Growth
Monthly, Jan. 2010 – Feb. 2018

Produced by Florida Realtors® Research with data provided by the U.S. Bureau of Labor Statistics
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Interest Rates
Monthly Averages, Not Seasonally Adjusted, Jan. 1972 – Mar. 2018

Produced by Florida Realtors® Research with data provided by Freddie Mac and the Board of Governors of the Federal Reserve System

Interest Rates
Monthly Averages, Not Seasonally Adjusted, Jan. 1972 – Mar. 2018

Produced by Florida Realtors® Research with data provided by Freddie Mac and the Board of Governors of the Federal Reserve System
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Median Monthly Contract Rent
Florida Renter Households, 2000-2016

Produced by Florida Realtors® Research with data provided by the U.S. Bureau of the Census
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New Residential Units Authorized by Building Permits
Annual Totals for Florida, 1988-2017

Produced by Florida Realtors® Research with data provided by the U.S. Bureau of the Census

0

50,000

100,000

150,000

200,000

250,000

19
88

19
89

19
90

19
91

19
92

19
93

19
94

19
95

19
96

19
97

19
98

19
99

20
00

20
01

20
02

20
03

20
04

20
05

20
06

20
07

20
08

20
09

20
10

20
11

20
12

20
13

20
14

20
15

20
16

20
17

Single Family Detached Units Units in Multifamily Structures

11

53Fund Assembly 2018

Back to Speaker Topics



Median Years in Current Home
Florida Owner-Occupant Households, 2000-2016

Produced by Florida Realtors® Research with data provided by the U.S. Bureau of the Census
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MBA’s Mortgage Credit Availability Index
Nationwide, Not Seasonally Adjusted, June 2011-Dec. 2017, Base: Mar. 2012=100

Produced by the Mortgage Bankers Association, powered by Ellie Mae’s AllRegs® Market Clarity®
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MBA’s Mortgage Credit Availability Index
Nationwide, Not Seasonally Adjusted, June 2004-Dec. 2017, Base: Mar. 2012=100

Produced by the Mortgage Bankers Association, powered by Ellie Mae’s AllRegs® Market Clarity®

Underwater Mortgages
As a Percentage of All First Lien Home Mortgages in Florida, Monthly, 2010-2017

Produced by Florida Realtors® Research with data provided by CoreLogic
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2016 Housing Distribution by Price/Value Tier
As a Percentage of Total across All Tiers

Produced by Florida Realtors® Research with data provided by the Fla. Dept. of Revenue, Florida’s county property appraisers, and Florida’s MLSs
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2016 Housing Distribution by Price/Value Tier
As a Percentage of Total across All Tiers

Produced by Florida Realtors® Research with data provided by the Fla. Dept. of Revenue, Florida’s county property appraisers, and Florida’s MLSs
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2016 Housing Distribution by Price/Value Tier
As a Percentage of Total across All Tiers

Produced by Florida Realtors® Research with data provided by the Fla. Dept. of Revenue, Florida’s county property appraisers, and Florida’s MLSs
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2016 Housing Distribution by Price/Value Tier
As a Percentage of Total across All Tiers

Produced by Florida Realtors® Research with data provided by the Fla. Dept. of Revenue, Florida’s county property appraisers, and Florida’s MLSs
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As a Percentage of Total across All Tiers

Produced by Florida Realtors® Research with data provided by the Fla. Dept. of Revenue, Florida’s county property appraisers, and Florida’s MLSs
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Produced by Florida Realtors® Research with data provided by the Fla. Dept. of Revenue, Florida’s county property appraisers, and Florida’s MLSs

16

58Fund Assembly 2018

Back to Speaker Topics



Median Existing Home Sale Price vs. Median Household Income 
Florida, 2008-2017

Produced by Florida Realtors® Research with data provided by Florida’s multiple listing services and the U.S. Bureau of the Census

2016 Housing Distribution by Price/Value Tier
As a Percentage of Total across All Tiers

Produced by Florida Realtors® Research with data provided by the Fla. Dept. of Revenue, Florida’s county property appraisers, and Florida’s MLSs
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Florida Residential Purchases by International Buyers
Shares of Sales and Dollar Volume, Florida, 2009-2017

Produced by NAR Research with assistance from Florida Realtors® Research

Florida Residential Purchases by International Buyers
Market Share by Buyer Country of Origin, Florida, 2008-2017

Produced by NAR Research with assistance from Florida Realtors® Research
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Eligibility and Use of the Real Estate Tax Deduction
Tax Year 2014, by State

Produced by Florida Realtors® Research with data provided by the Internal Revenue Service
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Tax Year 2014, by State

Produced by Florida Realtors® Research with data provided by the Internal Revenue Service
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Estimated Real Estate Tax Deduction Claims per Year
Eligible Households, by State, for Tax Year 2014

Produced by Florida Realtors® Research with data provided by the Internal Revenue Service

1. New Jersey 0.79 26. Montana 0.47
2. Dist. of Columbia 0.79 27. Nebraska 0.47
3. Maryland 0.77 28. Vermont 0.46
4. Connecticut 0.74 29. Idaho 0.45
5. Massachusetts 0.72 30. Michigan 0.45
6. California 0.71 31. Ohio 0.44
7. New York 0.66 32. Iowa 0.44
8. Rhode Island 0.66 33. South Carolina 0.43
9. Virginia 0.65 34. Kansas 0.43
10. Oregon 0.64 35. Maine 0.42
11. Utah 0.63 36. Alabama 0.42
12. Hawaii 0.62 37. Texas 0.42
13. Washington 0.58 38. Missouri 0.42
14. Illinois 0.58 39. Kentucky 0.41
15. Colorado 0.58 40. Louisiana 0.40
16. Minnesota 0.57 41. Florida 0.39
17. New Hampshire 0.56 42. New Mexico 0.39
18. Alaska 0.55 43. Indiana 0.38
19. Georgia 0.55 44. Mississippi 0.37
20. Wisconsin 0.54 45. Oklahoma 0.36
21. Delaware 0.53 46. Wyoming 0.35
United States 0.53 47. Arkansas 0.33
22. Nevada 0.50 48. Tennessee 0.32
23. Arizona 0.50 49. North Dakota 0.28
24. Pennsylvania 0.48 50. South Dakota 0.28
25. North Carolina 0.47 51. West Virginia 0.25

1. Dist. of Columbia 0.91 26. North Carolina 0.63
2. Maryland 0.91 27. South Carolina 0.61
3. New Jersey 0.91 28. Vermont 0.60
4. Massachusetts 0.86 29. Nebraska 0.60
5. California 0.85 30. Texas 0.60
6. Connecticut 0.85 31. Ohio 0.59
7. Hawaii 0.83 32. Idaho 0.58
8. New York 0.81 33. Michigan 0.58
9. Rhode Island 0.81 34. Kentucky 0.57
10. Oregon 0.81 35. Iowa 0.57
11. Virginia 0.80 36. Kansas 0.56
12. Utah 0.76 37. Maine 0.56
13. Illinois 0.73 38. Missouri 0.55
14. Washington 0.72 39. New Mexico 0.55
15. Minnesota 0.72 40. Alabama 0.55
16. Colorado 0.72 41. Florida 0.54
17. Georgia 0.71 42. Louisiana 0.54
18. New Hampshire 0.71 43. Oklahoma 0.52
United States 0.68 44. Wyoming 0.51
19. Delaware 0.68 45. Mississippi 0.50
20. Wisconsin 0.68 46. Indiana 0.49
21. Montana 0.67 47. Arkansas 0.48
22. Pennsylvania 0.66 48. Tennessee 0.45
23. Arizona 0.65 49. North Dakota 0.43
24. Alaska 0.65 50. West Virginia 0.41
25. Nevada 0.64 51. South Dakota 0.40

Est. Home Mortgage Interest Deduction Claims per Year
Eligible Households, by State, for Tax Year 2014

Produced by Florida Realtors® Research with data provided by the Internal Revenue Service
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Number of 
Returns with 

Deduction

Percent of 
Itemized 

Returns with 
Deduction

Dollar Amount 
of Deduction 

(1,000s)

Percent of 
Total Itemized 

Deduction 
Amount

Average Dollar 
Amount of 
Deduction

Real estate taxes 37,320,541    85% $181,035,692 15% $4,851
Charitable contributions 36,221,029    82% $210,598,779 17% $5,814
State/local income taxes 32,456,158    74% $311,222,355 26% $9,589
Home mortgage interest 32,194,624    73% $280,319,142 23% $8,707
Personal property taxes 19,187,040    44% $9,139,636 1% $476
Job expenses, certain other misc. 12,331,555    28% $104,902,010 9% $8,507
State/local general sales taxes 9,804,048      22% $17,081,172 1% $1,742
Out-of-pocket medical/dental 8,606,481      20% $83,811,803 7% $9,738
Total itemized returns 43,965,083    $1,206,705,085 $27,447

Real estate taxes 1,731,810      80% $8,439,563 15% $4,873
Charitable contributions 1,755,640      82% $11,880,437 21% $6,767
State/local income taxes 151,300          7% $2,946,506 5% $19,475
Home mortgage interest 1,465,410      68% $13,341,920 24% $9,105
Personal property taxes
Job expenses, certain other misc.
State/local general sales taxes 1,693,770      79% $2,734,554 5% $1,614
Out-of-pocket medical/dental
Total itemized returns 2,152,610      $55,952,634 $25,993
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Data not provided by IRS*

Data not provided by IRS*
Data not provided by IRS*

Summary Statistics: Itemized Deductions
Tax Year 2014

Produced by Florida Realtors® Research with data provided by the Internal Revenue Service

Thank You
for attending

Have Questions?  Need Market Stats?
Visit: www.floridarealtors.org/research
Email: research@floridarealtors.org

21

63Fund Assembly 2018

Back to Speaker Topics



Title Teasers
Moderator: 

John Benson, Associate Underwriting Manager and 
Senior Underwriting Counsel, The Fund

Panelists: 
Scott Jackson, Underwriting Counsel, The Fund

Silvia Rojas, Senior Underwriting Counsel, The Fund
Steven Presley, Underwriting Counsel, The Fund
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John Benson 
Associate Underwriting Manager and Senior Underwriting 
Counsel, The Fund

John Benson is an Associate Underwriting Manager and Senior Underwriting 
Counsel in the Palm Beach Branch of The Fund.

He received his B.S. degree in business administration and economics 
from the University of Florida and his J.D. degree from Nova Southeastern 
University. Prior to joining The Fund, Mr. Benson was in private practice with 
a concentration in real estate transactions and closings. He has been a guest 
lecturer at Nova Southeastern Law School and an adjunct professor at Palm 
Beach College. Mr. Benson is a member of The Florida Bar’s Real Property, 
Probate & Trust Law Section and the Palm Beach County Association.

Scott Jackson 
Underwriting Counsel, The Fund

Scott Jackson is a Fund Underwriting Counsel in Orlando.

After earning degrees in both Education and Library Science, Mr. Jackson 
obtained his Juris Doctor from the University of Miami in 2002. Since joining 
The Fund in 2004, Mr. Jackson has served both as Fund Claims Counsel and 
Fund Underwriting Counsel. After joining the Claims Department following 
the market downturn in 2009, he rejoined Underwriting in 2016. In addition 
to his regular activities at The Fund, he also teaches Claims Avoidance at 
New Member Training, submits articles to The Fund Concept, and is routinely 
drafted to perform in the Claims Skits at Fund Assembly conferences.

Speaker Information
Title Teasers
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Silvia Rojas 
Senior Underwriting Counsel, The Fund

Silvia Rojas is a Senior Underwriting Counsel for The Fund in Miami-Dade 
County.

Before attending law school she worked as a paralegal. She received her J.D. 
degree from University of Florida Law School and was admitted to The Florida 
Bar in 1980. Before joining The Fund, Ms. Rojas’ private practice was primarily 
centered on commercial and real estate transactions as well as probate. She 
is a Board Certified real estate lawyer and a licensed real estate broker in the 
State of Florida.

As a member of the Executive Council of the Real Property, Probate and Trust 
Law Section of the Florida Bar, she has served as chair, co-chair and vice-chair 
of a number of the Section committees (Mortgage Law, Real Estate Board 
Certification Seminar, Legislative Update, RPPTL Convention, and RPPTL 
Website), was program chair for the Florida Bar/Barcelona Bar Joint Seminar 
in Barcelona, Spain, and is a past Editor-in-Chief of ActionLine, The Florida Bar 
RPPTL Section magazine.

She is the current editor of the Trusts Chapter of Fund Title Notes and the 
author and current editor of the Standard Commitment Clauses Handbook 
and Affidavit Practice Manual used by Fund Members and the Mortgage 
Modification Manual used by Fund examiners. She has written numerous 
articles, manuals and lectured throughout Florida on issues involving real 
property.

Steven Presley 
Underwriting Counsel, The Fund

Steven Presley is an Underwriting Counsel working in the Broward Branch of 
The Fund.

Steven received his Bachelor of Business Administration degree from Stetson 
University, and his Juris Doctor degree from Nova Southeastern University. He 
joined The Fund in December of 2017 as Underwriting Counsel.

Mr. Presley’s prior experience includes working as an attorney for a title 
company and in private practice where he focused his practice on residential 
real estate transactions, trust litigation and probate matters.

Mr. Presley was admitted to the Florida Bar in 2011 and is a member of the 
Florida Bar’s Real Property, Probate and Trust Law Section. He is also admitted 
to practice in Federal Court for the Middle District of Florida and Southern 
District of Florida.
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TITLE TEASERS
John D. Benson
Assoc. Underwriting Manager – Sr. Underwriting Counsel

Panel of Experts
Scott Jackson – Underwriting Counsel
Silvia Rojas – Sr. Underwriting Counsel
Steven Presley – Underwriting Counsel
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POA and Guardianship

Judy, while residing in Florida, appointed her daughter, Liza, as her 
attorney-in-fact under a properly created and executed durable POA. 
Judy later relocated to Los Angeles to live with Liza and became 
incapacitated. Liza filed a guardianship petition in California two weeks 
before the closing on the sale of Judy’s Florida property in Red Ruby 
Slipper Estates. When Liza provided the POA affidavit the day before 
closing, she disclosed that the guardianship petition had been filed in 
California. 

For insuring purposes, is the use of the POA still valid for Liza to 
execute the deed on behalf of her mother, Judy?

POA and Guardianship

A. The POA can be used because the California guardianship only 
deals with Judy’s current mental state and has no impact on her 
mental state when she signed the Florida POA. 

B. The POA can be used as long as no petition has been filed to 
suspend the POA. 

C. The POA cannot be used because it terminated when the petition 
for guardianship was filed. 
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Same Sex Marriage - TBE

In 1999, Burt and Ernie acquired title to a residential condominium unit 
in Palm Beach County “…as joint tenants with right of survivorship.”    
In 2016, they married each other in a ceremony with Kermit as best 
frog. Later that year, Burt and Ernie executed and recorded a deed for 
the condominium unit properly conveying title from themselves to 
themselves “…a married couple, as joint tenants with right of 
survivorship.” In 2017, a $50,000 state court money judgment lien 
against Ernie was properly perfected on the public records in Palm 
Beach County.    Burt and Ernie are refinancing the condominium 
which is not their homestead.   

For insurance purposes, what must be done with the judgment?

Same Sex Marriage - TBE

A. The judgment may be ignored with the filing of a continuous 
marriage affidavit.

B. The judgment must be cleared of record.

C. The judgment may be ignored because title is held as a joint 
tenancy with right of survivorship.

69Fund Assembly 2018

Back to Speaker Topics



4

Assignment of Lease
A franchisee of a well-known fast food establishment has decided to 
sell her franchise. The property is under lease in a prime shopping 
center location for the next 5 years and the leasehold interest of the 
franchisee will be assigned to the buyer. The parties execute an 
assignment of lease containing the legal description of the property, 
the date of the assignment and their signatures are acknowledged. 
The buyer contacts a Fund Member to obtain an owner's policy with an 
ALTA 13-06 leasehold owner’s policy endorsement. Upon review, the 
Fund Member notices that the assignment is not witnessed and the 
franchisee is now on an extended vacation. 

For insuring purposes, can the existing assignment be recorded and 
an owner’s policy with ALTA 13-06 be issued? 

Assignment of Lease

A. The existing assignment contains a legal description and can be 
recorded.

B. The existing assignment contains no witnesses and cannot be 
recorded.

C. The existing assignment is acknowledged and can be recorded. 
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Execution of Documents

Unbeknownst to you, General Skywalker lost his hand during the war. 
When he arrived at your office for the closing on the sale of his 
moisture farm, he informs you that he cannot control his mechanical 
hand well enough to sign the documents and that he intends to use a 
rubber stamp to sign instead. Can you, as a good and loyal Fund 
Member, insure title to the moisture farm based on a deed executed 
using a rubber stamp?

Execution of Documents

A. The rubber stamp cannot be used and the General will have to 
“use the force” to sign using his mechanical hand.

B. The rubber stamp can be used to execute the deed.

C. The rubber stamp can be used provided the General’s two friends, 
Hans and Lando, sign affidavits as to his identity.
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Child Support Liens

Mr. Shoe and Mrs. Shoe recently got divorced. As part of the divorce, 
Mrs. Shoe was awarded sole custody of their many, many kids. To help 
care for the kids, Mrs. Shoe was also awarded child support and a 
certified copy of the Order reflecting same was properly recorded. The 
Order shows that Mr. Shoe has to pay child support in monthly 
installments and payments are current. Mr. Shoe is now trying to sell 
an investment property that he purchased in his name after the divorce 
was finalized. 

Must the support lien be cleared before title to the investment property 
can be insured to the Buyer without exception?

Child Support Liens

A. The support lien is being paid in installment payments and does 
not need to be cleared. 

B. The support lien does not attach to after acquired property and 
does not need to be cleared. 

C. Mrs. Shoe’s consent to installment payments is a waiver of any 
right of accelerated collection and the support lien does not need to 
be cleared.
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Who Died First?

Ken and Barbie held title to their mountain home as tenants by the 
entireties. Ken passes away in the hospital while being treated for an 
unfortunate wood chopping accident. The following morning, Barbie 
was discovered dead in the home. It is unknown if Barbie was present 
at the hospital facility when Ken died or was otherwise alive at the time 
of Ken’s death. Barbie’s death certificate shows her time of death was 
two hours after the death of Ken. This was a second marriage for both. 
Ken has adult children from a former marriage. Barbie’s probate 
proceedings determined the mountain home was homestead property 
and vested in Barbie’s intestate heirs. 

For insuring purposes, can Barbie’s death certificate be relied upon to 
establish that Ken died first and title is vested in the heirs of Barbie? 

Who Died First?

A. Yes, the time stated on Barbie’s death certificate can be used as 
proof that she survived Ken. 

B. No, since there were no medical professionals present at the death 
of Barbie, her death certificate is not as accurate as Ken’s. 

C. Yes, because Barbie was not discovered until the morning 
following Ken’s death, she is presumed to have survived Ken.  
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Federal Tax Lien and TBE

In 2012, Harry, a single man, has a Federal Tax Lien (FTL) recorded 
against him for failure to pay his 1040 federal income taxes.  Two 
years later, Harry met Sally and subsequently married. As husband 
and wife, they purchased Dog Acre and reside there as their 
homestead.  Now Harry and Sally are expecting their first child and are 
selling Dog Acre to move to a better school district. 

For insuring purposes, must the FTL filed against Harry as a single 
man be released in order to sell Dog Acre without exception?

Federal Tax Lien and TBE

A. The FTL does not need to be released because Dog Acre is held 
as a tenancy by the entireties. 

B. The FTL does not need to be released as Dog Acre is homestead 
property. 

C. The FTL does need to be released as to Dog Acre.
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Broken Home

Alexa and Bruce are an unmarried couple who decide to build their 
dream home.  Bruce uses his own money to purchase the vacant lot 
with title held in his name only. Alexa supplies the funds for the 
construction materials.  Once the home is completed, Alexa and Bruce 
move into the home to live there forever. Unfortunately, Alexa and 
Bruce get in a disagreement the first week regarding paint color and 
Alexa moves out.  They never reconcile or get married.  Despondent, 
Bruce decides to sell the home.  Upon review of title, there is a 
recorded affidavit from Alexa with receipts attached for payment of 
construction expenses, otherwise the chain of title is proper.  

For insuring purposes, how must the affidavit be addressed or 
otherwise cleared?

Broken Home

A. The affidavit does not need to be cleared because is not a 
construction claim of lien and there is no litigation pending.

B. The affidavit and associated risk of litigation needs to be cleared 
because it may be considered or result in an equitable lien.

C. The affidavit needs to be cleared because the home is too new to 
be considered homestead.
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Parties in Possession

In reviewing a commitment issued for a loan policy on a mixed-use property, 
Always Ready To Lend Bank objects to a B-II exception for transient rights 
of parties in possession as hotel guests. 

As the attorney for the owner, you inform the Bank that the garden suites in 
this property are advertised as short-term rentals for tourists in the local area 
although the rest of the building has leased apartments for which a rent roll 
has been provided for closing.  The restrictive covenants affecting the 
property permit transient occupancy so the use of the garden suites as short-
term rentals is permitted. The Bank requires the transient guests’ exception 
be shown as a subordinate matter.

For insuring purposes, may the exception be shown as a subordinate matter 
in the final loan policy?

Parties in Possession

A. The exception can be shown as a subordinate matter as the short-
term rental apartments are not always occupied. 

B. The exception can be shown as a subordinate matter provided the 
short-term rental agreement contains automatic subordination 
language.

C. The exception can be shown as a subordinate matter because the 
hotel guests are only there for a short period of time.
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Accreted Lands

One of the rental properties in Tiny Dancer’s estate, Yellow Brick Road 
House, is located on the Intracoastal Waterway.  While the probate is 
proceeding in the County Court, hurricane Elton hits Florida and 
causes 20 more feet of land to be added to the existing water front 
boundary line of Yellow Brick Road House.  Given the increased size 
of the property, the Personal Representative puts Yellow Brick Road 
House up for sale hoping the increased lot size would serve as an 
incentive for a quick sale.  

For insuring purposes, may the additional land be included as part of 
the insured property?

Accreted Lands

A. The additional land can be insured once a TIIF deed from the State 
of Florida is obtained. 

B. The additional land is sovereignty land and can never be insured.

C. The additional land is now considered part of the property and 
once surveyed, can be insured.
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Mortgage Satisfaction

In January of 2015, Private Lender LLC grants a mortgage on Rental Acres, 
a commercial property. The stated maturity date of the mortgage is 20 years. 
Private Lender LLC never obtained a loan policy on the mortgage. In 2016, a 
judgment lien is recorded against Larry Landlord, the owner of Rental Acres. 
Late that year, Private Lender LLC erroneously records a satisfaction of the 
2015 mortgage as part of a different transaction for another of Larry 
Landlord’s properties. 

Private Lender LLC and Larry Landlord execute and record an agreement 
stating the satisfaction was in error and ratifying the terms of the underlying 
note and mortgage. Private Lender LLC now approaches your firm seeking 
to obtain a loan policy insuring the mortgage.  

For purposes of issuing a loan policy, what must be done with the 
intervening lien?

Mortgage Satisfaction

A. The lien must be cleared because once three years have passed 
the mortgage is no longer insurable and a new mortgage must be 
recorded.

B. The lien does not need to be cleared and no further action required 
because of the agreement stating the satisfaction was in error and 
ratifying the terms of the underlying note and mortgage. 

C. The lien must be cleared by a subordination of the lien executed by 
the judgment creditor or a court order reinstating the priority of the 
mortgage to the lien. 
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Agreement Among Heirs

Father, the sole owner of a mobile home park, died intestate, survived by 
daughter and son. Title to the park vested in daughter and son subject to 
administration of the father’s estate. The son passed away during the 
father’s estate proceedings and is survived by two adult children. The 
daughter wants to take over mobile home park and deceased sons’ children 
want cash. They all enter into a private agreement wherein the daughter will 
receive title to the mobile home park and her niece and nephew will get 
cash. The daughter, as PR of her father’s estate, conveyed the mobile home 
park to an LLC that she has formed and applied for a mortgage to generate 
the cash to pay the niece and nephew. 

For insuring purposes, may the private agreement be relied upon to 
eliminate the requirement for deeds from the niece and nephew?

Agreement Among Heirs

A. The agreement can be relied upon because the daughter, as PR, 
has authority to convey and encumber the property based on the 
agreement. 

B. The agreement cannot be relied upon as Florida Statutes do not 
allow for such agreements between parties. 

C. The agreement can be relied upon provided it is executed with the 
formalities of a deed containing the proper legal description and  
conveyancing language. 
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FinCEN

You are handling a cash closing on the sale of a single-family home 
situated in Broward County, Florida.  The closing will occur on Nov. 23, 
2018.  The purchase price is $1.5 Million and the purchaser is a 
Florida LLC, whose managers and members are all individuals.   All 
deposits and the purchaser’s cash to close is being sent to your trust 
account via wire transfer.  

Is the transaction required to be reported to the U.S. Treasury 
Department’s FINCEN under IRS Form 8300 or the ALTA FinCEN 
Form?

FinCEN

A. The transaction is exempt from reporting because all of the 
purchaser’s funds to close are being sent by the purchaser via wire 
transfer. 

B. The transaction must be reported to the Department of Treasury 
through delivery of either the FinCEN Form 8300 or the ALTA Data 
Collection Form to The Fund. 

C. The transaction must be reported because the managers and 
members of the LLC purchaser are all individuals.
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Notary Identification

Knota Kare shows up for closing to sign seller’s documents of her 
homestead residence titled solely in her name. When you inquire as to 
whether she is married, Knota replies: “not really.” She explains that her 
husband came home from serving overseas a couple years ago with severe 
PTSD and has had difficulty in assimilating back into a routine. He moved 
out of the home and is living on the streets. You explain that in order to 
convey, joinder of her husband is required on the deed. Knota protests, but 
leaves and returns with a man who she introduces as her husband, Juan A. 
Kare. The only form of identification he has is a Veterans Administration 
health identification card.

For insuring purposes, is the V.A. heath card sufficient identification to 
notarize Juan’s signature? 

Notary Identification

A. The V.A. health identification card is a sufficient form of 
identification. 

B. The V.A. health identification card is insufficient because it is not a 
driver’s license or passport. 

C. The V.A. health identification card is insufficient because it is not a 
State issued document. 

81Fund Assembly 2018

Back to Speaker Topics



16

Medical Marijuana

Up in Smoke, LLC approaches Molly Member seeking to insure the 
purchase of a commercial retail building and issue an Owner’s title 
policy in the amount of $980,000 with a simultaneous loan policy to 
Green Bank in the amount of $400,000.  

Molly vaguely remembers a newspaper article about neighbors and 
other business owners protesting against the opening of a medical 
marijuana dispensary in the same area. 

Must Molly make inquiry into the type of business that will be operated 
by Up in Smoke, LLC to determine if the transaction is insurable?

Medical Marijuana

A. Molly should inquire as to the nature of the LLC business in light of 
the LLC name and the vicinity of the subject property. 

B. Molly should not inquire as to the nature of the LLC business as it 
is never appropriate to ask information about the intended use of 
the property. 

C. Molly has no need to make inquiry because the use and dispensing 
of medical marijuana is permitted in the State of Florida.  
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Creditor’s Claims

Albert Jacobs passed away in April 2018 having lived a full and 
adventurous life.  He never married and to his knowledge he had no 
lineal descendants. The personal representative is Albert’s best friend 
Samantha Lee. The probate is properly opened and Samantha has 
diligently noticed all interested parties. His will directed the PR to sell 
his homestead property and distribute the proceeds to his three 
nephews. Samantha entered into contract to sell the home to a Buyer 
moving to Florida from Puerto Rico who agreed to pay more than the 
asking price because she wants a quick closing. 

For insuring purposes, may the policy be issued without an exception 
for the claims of creditors?

Creditor’s Claims

A. The title policy may be issued without exception or the claims of 
creditors. 

B. The title policy must include the exception for claims of creditors 
because the date of Albert’s death is less than two years and the 
90 day creditor’s claim period has not expired. 

C. The title policy may be issued without an exception for the claims 
of creditors, provided all perfected liens and judgment liens have 
been satisfied and released.
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Water Rights

Joe Price is buying his dream house in the Florida Keys, so that he 
can prepare for the Truman Waterfront Super Boat race in Key West. 
He approaches you to handle the closing and issuance of an owner's 
policy. 

The house is bordered by a man-made canal so that with his new 
power boat he can be on the Atlantic Ocean within a short three 
minute ride through the no-wake zone. The original government land 
survey indicates that the subject property was not submerged when 
Florida became a state. 

For insuring purposes, may the General Sovereign Lands (GSL) be 
deleted from the final owner’s policy?

Water Rights

A. The GSL exception may be deleted and no water rights exceptions 
are required because the property abuts a man-made canal. 

B. The GSL exception may be deleted only if replaced with an 
exception for the mean high water line of the canal because it is 
tidally influenced. 

C. The GSL exception and the navigational servitude exception for 
rights of the USA are both proper exceptions.
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Disclaimer in Probate

Scrooge Duck passed away in August 2015, survived by his children, 
Donald and Daisy. The only asset of his intestate estate was 
homestead property located in the county of Money Land. Donald filed 
a petition for Summary Administration of Scrooge’s estate. 

Daisy lives out of state with her three adult children. Deciding she 
doesn’t want anything to do with Scrooge’s property, she executes a 
proper disclaimer in the estate. The probate court subsequently enters 
an Order of Summary Administration distributing the property to 
Donald, who is now selling the property to a bona fide purchaser. 

For the purposes of issuing an owner’s policy, who must sign the 
deed?

Disclaimer in Probate

A. Donald and Daisy’s three children, due to the disclaimer. 

B. Daisy and Donald alone, as the surviving heirs. 

C. Donald only, because of the Order of Summary Administration.
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Disclaimer in probate (with a twist)

Olive Spinach dies intestate in September 2015, not survived by spouse or 
minor child. Brutus and Popeye, her only two adult children, hire an attorney 
to file Summary Administration proceedings in Oil-Land County, where Olive 
lived in her homesteaded property. 

Olive had bought a vacant lot for Brutus to build a home prior to her death, 
so he files a disclaimer of any interest in Olive’s estate. Brutus and his 
girlfriend have a one year old daughter, Swee’Pea.  After the filing of Brutus’ 
disclaimer, the probate court enters an Order of Summary Administration 
distributing the property to Popeye. In 2018, Popeye is selling the property 
for $70,000 to a bona fide purchaser.

For the purposes of issuing an owner’s policy to Popeye’s buyer, who must 
sign the deed?

Disclaimer in Probate (with a twist)

A. Popeye and Brutus, as the only two heirs of Olive.

B. Popeye and Swee’Pea by and through Brutus as her natural 
guardian. 

C. Popeye only, because of the Order of Summary Administration.
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Electronic Notary

Vicki Vigilant is insuring the sale of a South Beach condominium.  The 
closing is scheduled for May 15, 2018.  Jane Jetset, the seller, lives in 
Chicago. Upon review of the executed warranty deed, Vicki notices that the 
document was notarized and sealed by a Virginia notary public as “Ava Tar, 
Electronic Notary Public, Commonwealth of Virginia.” When questioned, 
Jane tells Vicki that she found the notary online who told Jane that remote 
notarization is valid for notarizing documents in Chicago under the full faith 
and credit provision of the U.S. Constitution and other state laws which 
accept notarizations from other states.  Vicki is able to confirm that the State 
of Virginia authorizes remote notarization and Ava Tar is a registered Virginia 
electronic notary public, and Jane was in the state of Illinois when she 
executed the deed. 

For insuring purposes, is the deed which was remotely notarized insurable?   

Electronic Notary

A. The deed is insurable because Virginia law allows online electronic 
notarization using audio-video conference technology.

B. The deed is uninsurable because Jane should have used an Illinois 
online notary public for this remote notarization. 

C. The deed is uninsurable because Florida only recognizes 
electronic notarization of Florida notaries who must be in the 
physical presence of the signor.
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Descent of Homestead

Patricia Kates died intestate owning homestead property.   Upon her death, 
she is survived by 4 of her 5 adult children, none of whom lived with Patricia 
and each has their own homestead. The child that predeceased Patricia left 
her four grandchildren, who are all now adults. Prior to the opening of 
Patricia’s probate, one of the surviving children passed away leaving a wife 
and one minor child and that probate is now also opened.  

Patricia’s heirs are in agreement to convey the property for $200,000.  There 
is a reverse mortgage on the property with an outstanding balance of 
$180,000.   

For insuring purposes, may the property be sold without obtaining a deed 
from the wife and minor child of the deceased surviving adult child? 

Descent of Homestead

A. The property cannot be sold without deeds from the wife, 
individually and by a court appointed guardian of the minor child of 
the deceased surviving adult child. 

B. The property cannot be sold without deeds from the wife, 
individually and as natural guardian of the minor child of the 
deceased surviving adult child. 

C. The property can be sold without deeds from the wife or minor child 
of the deceased surviving adult child. 
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Sales Tax Lien

Bob owns a small convenience store and failed to pay the Department 
of Revenue sales tax for several years. A tax warrant was recorded 
against Bob in November 2017. Due to the stress of financial 
difficulties, Bob and Linda got a divorce. Linda was awarded title to 
their homestead property in the final judgment of dissolution rendered 
February 2018. Linda is now selling the home to a bona fide 
purchaser.

For insuring purposes, must the sales and use tax warrant be cleared?

Sales Tax Lien

A. The sales and use tax warrant does not need to be cleared because 
Linda was awarded the house in the divorce.

B. The sales and use tax warrant does not need to be cleared because 
the warrant was only against the convenience store.

C. The sales and use tax warrant does not need to be cleared because 
the property was held as tenancy by the entireties at the time the 
warrant was recorded.
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Bitcoin

A Fund Member received a request to close and insure the purchase 
of a condo in exchange for payment of 33 bitcoin (“BTC”). The closing 
is scheduled for Sep. 22, 2018.  The contract provides that the 
transaction will not involve lender financing; the sales price and closing 
costs shall be converted to U.S. Dollar (“USD”) valuation as of 
midnight of Sep. 21, 2018; closing costs shall be paid in USD by the 
closing agent and the remainder of the purchaser’s funds to close shall 
be paid directly from the purchaser to the seller in BTC.  Which of the 
following is correct?

Bitcoin

A. The transaction may not be insured by Old Republic and The Fund.

B. The transaction may be insured provided that the owner’s policy 
amount and documentary stamp tax paid are based upon the USD 
valuation of the transaction as provided by the contract.

C. The transaction may be insured and the policy amount may be 
stated based upon the 33 BTC purchase price.
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Future Advance and Tax Lien

Big Bank loans Don Developer $500,000 secured by a mortgage with 
a proper future advance clause permitting a loan up to four times the 
original loan amount.  An IRS tax lien is recorded against Don 
Developer six months after the mortgage for failure to pay capital gains 
on another project. Subsequent to the tax lien, Don obtained an 
additional $1 million under the future advance clause and a mortgage 
modification was recorded. There were no other changes in terms or 
conditions of the mortgage. Unfortunately, Don Developer runs into a 
cash liquidity problem and defaults on the mortgage. Big Bank sues to 
foreclose, naming the IRS as a junior lienor.   

Does the $1 million future advance have priority over the IRS tax lien?

Future Advance and Tax Lien

A. The $1,000,000 future advance has priority over the IRS tax lien 
under the provisions of the future advance clause. 

B. The $1,000,000 future advance does not have priority over the IRS 
tax lien under the provisions of the Tax Code.

C. The $1,000,000 future advance does not have priority over the IRS 
tax lien due to the superiority of federal liens over State provisions.
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Thank You
for attending
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Fund Chief Executive 
Officer's Perspective

Jimmy Jones, Chief Executive Officer, The Fund
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Jimmy Jones 
Chief Executive Officer, The Fund

Mr. Jones works alongside the 500 employess of The Fund to ensure The 
Fund is not only executing their strategies, but attending to Members' daily 
operational needs.

Mr. Jones has been with The Fund for almost three decades now. He has been 
dedicated to serving The Fund in many roles and providing clarity for whatever 
role he serves. As CEO, Mr. Jones spends time with Fund Members across the 
State listening to the various needs and desires of Florida real estate attorneys, 
which vary by both geography and size of the firm. It is his job, then, to cast the 
Vision for The Fund and develop long-term strategies to make sure Florida real 
estate attorneys remain equipped to serve the public.

Speaker Information
Fund Chief Executive Officer's Perspective
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Oh, What a Tangled Web We Make 
When There is a Trust or Probate

Linda Monaco, Legal Education Attorney, The Fund
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Linda Monaco 
Legal Education Attorney, The Fund

She received her B.S. in Industrial Distribution from Texas A&M University and 
J.D. with honors from Quinnipiac University.

She is admitted to practice in Florida, Connecticut and in the United States 
District Court for Connecticut. Ms. Monaco is a Florida Board Certified Real 
Estate Lawyer and a Florida licensed real estate instructor. Prior to joining The 
Fund, Ms. Monaco was a solo practitioner and taught classes to attorneys and 
paralegals. Since joining The Fund, Ms. Monaco has written and presented 
numerous seminars and webinars. She has presented several times at Fund 
Assembly and Fund Affiliate Assembly on topics such as Best Practices, 
FIRPTA, Ethics, Sovereignty Lands and Liens. She has also served as master of 
ceremonies for the South Florida Affiliate Assemblies, and has presented on the 
basics of FIRPTA to the National Association of Realtors®.

Speaker Information
Oh, What a Tangled Web We Make When 

There is a Trust or Probate
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Oh What a Tangled Web We Make 

When There is a Trust or Probate

Linda Monaco, B.C.S.
Legal Education Attorney, The Fund

Overview

• Trust 

• Land trust

• Certification of trust

• Affidavit for recording trust 

• Revocable trust and surviving spouse

• Probate

• Review status

• Devised homestead

• Which documents to record

2

2
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Land Trust

Land Trust 

• Sec. 689.071, F.S. – Florida Land Trust Act

• Provisions for unrecorded land trust agreements

• Sec. 689.073, F.S. – Powers conferred on trustee in recorded 
instrument

• Effective Jun. 28, 2013

• If powers are listed in recorded instrument, no duty to inquire

• TN 31.02.03

4

3
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Land Trust – Sec. 689.071, F.S.

• Both legal and equitable title vest in trustee 

• Sec. 689.071(3), F.S.

• Trustee may also be a beneficiary with no merger

• No merger even if trustee is sole beneficiary

• Sec. 689.071(5), F.S.

• However a lien against trustee as individual may still attach 

• TN 31.06.02(8).

• May designate beneficiary interest as personal property in recorded 
instrument

• Sec. 689.071(6), F.S. 
5

Land Trust – Sec. 689.071, F.S.

• Multiple beneficiaries may own beneficial interest in land trust as

• Tenants in common

• Joint tenants with rights of survivorship

• Tenancy by the entirety

• Sec. 689.071(8)(b)2, F.S.

• In recorded instrument

• Beneficiaries need not be named

• If powers listed, no further inquiry required

• Sec. 689.071(8)(g), F.S.
6

4
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Land Trust – Sec. 689.071, F.S.

• Should list all power of trustee in recorded instrument

• Listing powers as “those enumerated in Sec. 689.073, F.S.” is 
insufficient

• Reference to specific trust does not require trust review if powers 
are listed 

• “Simplify Trust Requirements – Preventive Measure and Caveats,” 50 
Fund Concept 13 (Feb. 2018)

7

Example

• Trustee powers are listed

• Reference to Sec. 689.073, 
F.S.

• Deed out by trustee alone 
unless red flags

• Homestead of trustee

• If original trustee

• No certification of trust needed

• No affidavit
8

36

5

101Fund Assembly 2018

Back to Speaker Topics



Example

• Trustee powers are not listed

• No reference to Sec. 689.073, 
F.S.

• Certification of trust or

• Affidavit

9

47

Trust

6
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Homestead

• Is it homestead?

• Must resolve homestead 
status prior to trust analysis

• Review Kelley's Homestead 
Paradigm

11

49

Trust – Sec. 689.07, F.S.

• Recorded instrument with “trustee” or “as trustee”

• Beneficiaries not named

• Nature and purpose of trust not mentioned

• Trust not identified by title or date

• Deemed to grant full beneficial and legal title

• Unless contrary information in public records of same county, Sec. 
689.07(1), F.S.

• Not applicable for

• Co-trustees or

• Have knowledge of a trust12

7
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Example

• Deed to Richard J. Teider, 
Trustee

• No mention of 

• Beneficiaries

• Nature and purpose of trust

• Identification of trust or date

• Deed out as trustee and 
individually with homestead 
considerations

• TN SC 31.04.01
13

50

Information Contained in Deed

• If beneficiaries, nature and purpose of trust or there is identification 
of trust or date

• May record certification of trust

• GR-5.1, TN 31.06.05(C)

• Review the trust

• Excerpts of trust may also be required

• May record trust agreement or excerpts thereof

• GR-5.2, TN 31.06.05(B)

14

8
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Trust

Certification of Trust

Clause Requiring Recording Certification of Trust

• GR-5.1 – TN 31.06.05C

• Recording of Certification of Trust confirming the information as 
required by Sec. 736.1017 (1), F.S., that the trustee is not also a 
beneficiary, that the property is not his/her homestead, containing 
the confirmatory statement under Sec. 736.1017(3) and attaching 
excerpts of the trust designating the named trustee(s) and powers. If 
any of the confirmatory statements cannot be made, the transaction 
is with a successor trustee where insufficient supporting 
documentation has been provided, the trust is a qualified personal 
residence trust or there are liens against the trustee or predecessor 
trustee, then the trust agreement must be reviewed. [If more than 
one trust or back in the chain, describe trust.]

16

9
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Certification of Trust – Sec. 736.1017, F.S.

• Trustee to furnish

• Signed or 

• Otherwise authenticated by any trustee

• Specific information

• Statement that trust has not been

• Revoked

• Modified

• Amended in any way that would cause the representations in 
certification to be incorrect

• Attach excerpts – delineating powers or change in trustee (GR-5.1)
17

Certification of Trust – Sec. 736.1017, F.S.

• Person 

• With no knowledge contrary to certification

• Who acts in reliance of certification

• May assume without inquiry, facts in certification are true

• Not liable to any person for so acting

• If actions in good faith, a transaction in reliance on certification

• May be enforced against trust property

• Record Certification of Trust

18

10
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52

Required Attachments

• “and attaching excerpts of the 

trust designating the named 

trustee(s) and powers” 

• Trustee name

• Trustee powers

• See TN 31.06.05 (C) 

• GR-5.1 Recording 
Certification of Trust

20

54

11
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Attachments – Successor Trustee

• Successor trustee 
name

• Provisions for 
successor trustee to be 
named

• Illness

• Disability

• Death

21

54

Trustee is Beneficiary and/or Homestead

• Trustee is also beneficiary 

• Deed to be signed by trustee as

• Trustee and

• Individually

• Property is homestead of trustee

• Deed to be signed by trustee as

• Trustee and

• Individually plus

• Joinder of spouse

22

12
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Certification of Trust

Benefits Issues

• May already be recorded

• Statutory protection if action

• Without knowledge certification 
is inaccurate

• Reliance in good faith

• Transaction is enforceable 
against the trust property

• Trust no longer exists

• Due to amendment or otherwise, 
trustee no longer has power

• Qualified personal residence trust 
– QPRT

• Other issues

• Contact underwriting counsel

23

Additional Issues with Certification of Trust

• Lien against trustee, prior trustee as 

• Trustee or 

• Individual

• TN 31.06.02

• Will need to review the trust agreement and record it or excerpts

• QPRT must always be reviewed in full

• Even if a land trust

• May record full or excerpts of QPRT

24

13
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Trust Affidavit

Recording Trust Agreement

Clause Requiring Recording Trust Agreement

• GR-5.2 Recording Trust Agreement or Excerpts thereof – TN 

31.06.05B

• Review complete trust agreement and record an affidavit by the 

trustee or attorney for the trust: (1) confirming the name of the 

current trustee(s); (2) describing the subject property; (3) the 

authority of the current trustee to do the required act without 

restrictions; and (4) that the trust [state: was valid during the entire 

period of ownership or is valid at the current time]. The affidavit shall 

have attached a true and correct copy of the entire trust agreement 

or excerpts to evidence the affirmations contained therein. [If more 
than one trust or back in the chain, describe trust.]

26

14
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Recording Trust Agreement

• Record the full trust agreement

• Beneficiaries may object

• Trustee may object

• Review the trust

• (1) Who is the trustee(s)

• (2) Describe the subject property

• (3) What powers and if the actions within the powers

• (4) Trust was valid either entire time of ownership or valid at current time

• Affidavit Practice Manual

• AFF -100 Trust – Unrecorded Trust – Full Copy

27

AFF-100

• Trustee to sign

• Record affidavit with

• Full copy of Trust

28

59

15
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Trust Affidavit

Recording Trust Excerpts

Recording Excerpts of Trust Agreement

• Affidavit practice manual

• AFF-101.1 Trust – Unrecorded Trust – Excerpts – Majority /Successors

• AFF-103 Trust – Unrecorded Trust – Homestead – by Successor Trustee

• Trustee(s) to sign

• Review the trust

• Who is the trustee(s)

• What powers and if there are limitations on those powers

• Actions within the powers

30

16
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Recording Excerpts of Trust Agreement

• Attach to affidavit

• Exhibit A – (AFF-101.1)

• Show appointment of trustee(s) or

• If trustee is successor trustee(s)) (AFF-101.1, AFF-103)

• Exhibit A-1 

• Show appointment and identity of successor trustee(s)

• Exhibit A-2

• Show supporting documentation supporting appointment of successor 
trustee(s)

31

Recording Excerpts of Trust Agreement

• Attach to affidavit

• Exhibit B – (AFF-101.1, AFF-103)

• Powers of current trustee to perform subject task –

• Convey or 

• Mortgage

• AFF-101.1 Exhibit A or A-1 & A-2 plus B

• AFF-103 – Exhibits A-1, A-2 & B

32

17

113Fund Assembly 2018

Back to Speaker Topics



Review Trust – Exhibit A

• Appointment of trustee or 
co-trustees

33

64

Review Trust – Exhibit A-1

• Appointment of successor co-trustee

34

64

18
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Review Trust – Exhibit A-2

• Documentation supporting 
appointment of successor 
co-trustees

• In this example

• Some form of documentation 
trustee is “…unable to 
manage their own financial 
affairs by reason of mental 
or other disability”

35

75

Review Trust – Exhibit B

• Documentation showing 
powers related to real 
property

• In this example

• “…may invest, manage, 
lease, rent, exchange, 
mortgage, sell and convey, 
dispose of … or otherwise 
deal with any and all real 
property ….”

36

71

19
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Trust Review

Required Recording

Other Review

37

80

Revocable Trust with 
Surviving Spouse

20
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Why Homestead First?

• Florida legislature clearly stated that homestead shall not be subject 
to devise if

• Owner is survived by spouse, or

• Minor child, except

• Owner my devise to spouse, if there in no minor child

• Applies to

• Revocable trust

• Testamentary bequest

39

Aronson v. Aronson

• Revocable trust made by settlor in 1996 with Florida real property as 
corpus

• Settlor was trustee

• Upon settlor death sons from first wife became co-trustees

• Trust provisions

• Life interest for second wife, reminder to sons from settlor’s first wife

• 2000 trust property became homestead of settlor and second wife

• Because it was homestead, upon settlor’s death, second wife had 
life estate with sons as remaindermen – by Florida Constitution and 
not the trust

40

21
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Homestead & Revocable Trust 

• Homestead property conveyed to trustee of revocable trust

• Settlor dies with surviving spouse and no minor children

• Property passes via homestead rules

• Spouse for life

• Remainder to descendants

• Deed out executed by

• Surviving spouse

• Lineal descendants

• Trustee(s)

41

Trust Summary - Review

• In reviewing a property which may be held by a trust

1. Homestead status

2. Who is the trustee

3. How did this trustee become appointed

4. If necessary, documentation for the appointment of current trustee

5. Powers of the trustee or limitations of powers

42

22
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Trust Summary - Record

• Certification of Trust or

• Affidavit 101.1 or 103 with excerpts of trust agreement with

• Appointment of trustee

• Supporting documentation for appointment (if necessary)

• Powers of trustee

• How many trustee to act or

• Affidavit 100 with 

• Copy of full trust agreement

43

Probate

23
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New Closing

• It’s late Friday night, Paula Pooshie, the real estate agent who gives 
you all of her closings, places a new contract on your desk

• You look at the contract quickly and see Charlotte Webster is the 
seller

• Paula states 

• Deed is in Itsy Bitsy name and she is dead

• Charlotte has the power to sell

• Paula rushes out of the office

• Itsy Bitsy is dead – what to do?
45

First Steps

• How was title held?

• Property will automatically belong to the remaining living person

• Tenants by the entirety

• Joint tenants with rights of survivorship

• Life estate of decedent

• Further review is necessary

• Deed in decedent's name alone

• Tenants in common

• Other
46
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Homestead

• Is it homestead?

• Should resolve homestead 
status prior to probate 
analysis

• Review Kelley's Homestead 
Paradigm

47

49

Next Steps

• If homestead and no surviving spouse or minor child 

• Real property may be devised

• If non-homestead

• Testate or

• Intestate 

• Review of deed to Itsy Bitsy, it is in her name alone

48
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Probate

Homestead – Intestate

Passes Via Statute

• What if Charlotte Webster cannot find a will?

• Any part of the estate not disposed of by will passes to decedent’s 
heirs

• Sec. 732.101, F.S.

• As homestead property is still protected

• Survived by spouse, then spousal share

• Sec. 732.102, F.S.

• Other heirs

• Sec. 732.103, F.S.
50
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Probate

Devised Homestead

Devised Homestead

• Homestead may be devised, if there is 

• No surviving spouse

• No minor child

• TN 2.06.01(B)(1)

52

27
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Interview with Charlotte Webster

• Charlotte Webster states

• She is the niece of Itsy Bity

• Itsy Bitsy was not married 

• Itsy Bitsy had no children 

• Charlotte is an only child

• Charlotte’s 

• Mother is Itsy Bitsy’s only sibling, passed last year

• Dad is deceased

• Grandparents are deceased

• Looking for Itsy Bitsy’s will

53

Devised Homestead – Heirs

• If to any heir(s) as defined in Sec. 732.103, F.S.

• Real property is protected homestead

• Not subject to creditor’s claims

• Snyder v. Davis, 699 So.2d 999 (Fla. 1997); Public Health Tr. of 
Dade Cty. v. Lopez, 531 So.2d 946 (Fla. 1988)

• Must be conveyed by heir(s)

• Personal representative has no authority to convey

• Sec. 733.608(1), F.S.

• Real property is not an asset of the probate estate

54
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Devised Homestead – Heirs

• If will directs homestead to be sold and net proceeds to any heir as 
defined in Sec. 732.103, F.S.

• Proceeds 

• Loses homestead character

• Subject to creditor’s claims

• Personal representative may convey without joinder of beneficiaries

• In re Estate of Price v. West Florida Hospital, Inc., 513 So.2d 767 (Fla. 1st 
DCA 1987); Knadle v. Estate of Knadle, 686 So.2d 631 (Fla. 1st DCA 
1996)

• Title Standard 18.10

55

Devised Homestead – No Relation

• Devised to beneficiaries (not an heir) 

• Real property is not protected homestead

• Personal representative may convey with proceeds to probate estate

• TN 2.06.01(B)(3)

• Snyder v. Davis, 699 So.2d 999 (Fla. 1997); City Nat. Bank of 

Florida v. Tescher, 557 So.2d 615 (Fla. 3d DCA 1990)

56
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Probate

Non-Homestead

Non-Homestead

• Review of the tax appraiser site

• Mailing address is a different property

• Homestead exemption not taken for subject property

• Death Certificate may have information

• Driver’s license address

• Other mail  

58
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Non-Homestead

• For Itsy Bitsy

• Review of tax appraiser site

• Property just / market value is $200,000

• Mailing address is a different property in same county

• Death certificate

• Itsy Bitsy died 23 months ago

• Driver’s license 

• Address matches mailing address of property appraiser

59

Indication of Non-Homestead

• Charlotte Webster confirms 

• Itsy Bitsy lived at her other property

• Itsy Bitsy rented out subject property, but it is currently vacant

• She is still looking for the will

• If will is found then – follow directions in the will and use either

• Formal administration, or 

• Summary administration of Itsy Bitsy’s estate

• Wilber Hogg left a message and said that he loaned Itsy Bitsy 
money and wants to be paid back

60
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Probate

Non-Homestead – Intestate

Intestate 

• Charlotte after looking high and low was unable to find a will

• Closing date is in six weeks 

• Choice 

• Full administration or

• Summary administration 

• Remember that Itsy Bitsy died 23 months ago

62
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Formal Administration

• Costly – portion of the estate value of $200,000

• Personal representative – $6,000 – Sec. 733.617, F.S.

• Attorney for personal representative up to $5,250 – Sec. 733.6171, F.S. 

• Lengthy

• After documents are prepared and submitted

• Few weeks  or even months to appoint personal representative

• Additional time for order authorizing sale

• May be able to determine non-homestead at same time

• Will have to pay debt owed to Wilber Hogg
63

Summary Administration

• Less expensive 

• No personal representative

• No attorney for personal representative

• Quick

• File a petition for summary administration

• Order for summary administration

• Not available for one more month may file day after two years anniversary 
of death

• Will not have to pay Wilber Hogg

64
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Negotiations

• Negotiate an extension for closing date

• Formal administration takes time to obtain an authorization to sell the 
property

• Timing is county dependent – four to six weeks for authorization

• Filing for summary administration can happen in a few weeks 

• Timing is county dependent – can be very quick

• Courts may be sensitive to real estate contracts

65

Additional Thoughts – Intestate 

• Either formal or summary administration intestate

• Charlotte will take real property free of 

• Creditor’s claims

• Perfected judgments, etc. 

• BUT NOT FREE OF

• Municipal liens

• Federal liens

• Agreement for deeds

• Mortgages

• Assessments in accordance 
with recorded covenants -
HOA or condominium 

• Claims of legal or equitable 
title

• TN 2.02.05
66
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Probate

What to Record

Record Certified Copies

68

81
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Cavanaugh v. Cavanaugh
        542 So. 2d

                                     1345

By operation of law, life estate*** to spouse, if any, with
remainder (or fee simple if no spouse or if nuptial agreement

or spousal disclaimer****) to descendants in being.

Probate the homestead realty
 like any other asset subject to

administration and claims.

Spouse takes a life
estate*** with remainder

in fee simple to
descendants in being.

Kelley’s Homestead Paradigm

Was
the property
decedent’s
homestead

?

Was
decedent

survived by a
minor child

?

Was
it devised
to heir(s)
listed in

F.S. 732.103
?

Was
decedent’s

homestead devised
(even by the will or

trust residuary)
?

Was
decedent

survived by
heirs

?

  Protected Homestead. NOT subject to probate (F.S. 733.608, McKean v. Warburton, 919 So. 2d 341),
administrative expenses (Engelke v. Estate of Engelke, 921 So. 2d 693) or creditors’ claims (Art. X
sec. 4(b))

Not Protected Homestead.
Subject to probate,

administrative expenses,
and creditors’ claims

Yes

Yes

Yes

Decedent’s intestate
heirs take as tenants

in common.

Spouse takes
decedent’s entire

interest ****

Devisees take
title as

devised.

Rev.7/2/10© 1991-2010 Rohan Kelley.  All rights reserved.

No

No

At Level 2 — protected homestead may not be devised.**
At Level 3 — protected homestead may be devised only to spouse.**
Below Level 3 — protected homestead may be freely devised.

** Devise of protected homestead is limited in the same manner whether title
is held by an individual or by a revocable trust.  F.S. 732.4015(2)(a).

No

No

Yes

No

YesNo

Level
1

Level
2

Level
3

Level
4

Level
5

Level
6

Art X sec 4(a)

Art X sec 4(b),(c)

Art X sec 4(b)

Art X sec 4(b),(c)

Art X sec 4(b),(c)

Was
decedent

survived by
a spouse

?

Was
decedent’s

entire homestead
devised to the

spouse
?

Was
there a valid

nuptial agreement
?

Was
decedent

survived by
descendants

?

No

No NoYes

Yes YesYes

* *

* Protected Homestead is defined in F.S. 731.201(33).  Also see 733.608.

F.S. 732.401, 732.4015,
732.103, 732.702,

City Nat’l Bank v. Tescher, 578 So. 2d 701
F.S. 732.4015

Art X sec 4(c), F.S. 732.401(1), 732.102(1)

F.S. 732.401

F.S. 732.401, 732.103

Snyder v. Davis,
699 So. 2d 999

Public Health Trust v.
Lopez, 531 So. 2d 946

Bartelt v. Bartelt,
579 So. 2d 282

Estate of Finch, 401 So. 2d 1308

F.S. 732.702

Estate of Murphy,
340 So. 2d 107

McKean v. Warburton,
919 So. 2d 341

Engelke v. Estate of Engelke,
921 So. 2d 693

Estate of Cleeves, 509 So. 2d 1256

***   The spouse may elect to take a ½ interest as tenant in common rather than a life estate.  F.S. 732.401(2)

**** A validly devised disclaimed spousal interest passes pursuant to F.S. 739.201.  Disclaimer of a surviving
spouse’s life estate does not divest a descendant’s vested remainder interest. F.S. 732.401(4).

Includes statutory changes effective October 1, 2010
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Certification of Trust 

© 2018 Attorneys' Title Fund Services, LLC 

 

This certification of Trust is made this ____ day of _____________, 20_____, by the 

undersigned, pursuant to and in accordance with Section 736.1017, Florida Statutes; 

accordingly, said undersigned hereby certifies the following: 

1. Trust Name:_________________________________________________________ 

(a) The Trust currently exists. 

Date trust instrument was executed_________________________________ 

(b) Identity of the settlor(s): __________________________________________ 

The trust property is ___ is not ___ homestead of settlor(s).  No member of 

settlor’s family resides therein and it does not adjoin settlor’s homestead. If so 

sign individually as well.   

(c) All current acting trustee(s): 

i. Name:______________________________________________________ 

Address: ___________________________________________________ 

ii. Name:______________________________________________________ 

Address: ___________________________________________________ 

iii. Name:______________________________________________________ 

Address: ___________________________________________________ 

(d) Powers of the trustee(s) (attach excerpts, if needed):____________________ 

______________________________________________________________

______________________________________________________________

______________________________________________________________ 

(e) Is the trust revocable? Yes _____ No _____; if yes person who holds power 

to revoke the trust: ______________________________________________ 

(f) Authority of co-trustees to sign or otherwise authenticate: ________________ 

______________________________________________________________ 

______________________________________________________________ 

Are all co-trustees required to act? Yes _____ No _____; if no give authority 

for less than all to act: ____________________________________________ 

______________________________________________________________ 

(g) Manner in which trust took title to the trust property (for example: Richard 

Smith, Trustee of the Smith Trust): __________________________________ 

______________________________________________________________ 
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Certification of Trust 

© 2018 Attorneys' Title Fund Services, LLC 

 

2. If the undersigned is not the currently vested trustee(s) of record, attached hereto 

are the true and correct copies of the pertinent pages of the trust and any additional 

documentation required to establish the undersigned as the current acting trustee(s) 

of the trust. 

3. The trust grants the undersigned full power and authority to sell, lease, encumber 

manage and otherwise dispose of any and all trust property. 

4. The trust has not been revoked, modified or amended in any manner that would 

cause any representation or certification contained hereinto by untrue or incorrect in 

any manner. 

5. The trustee(s) is a beneficiary: Yes _____ No_____ (If yes, sign individually as well) 

6. The undersigned hereby acknowledged and agrees that this Certification of Trust is 

being made pursuant to and in accordance with Section 736.1017, Florida Statutes, 

with full understanding that it will be relied upon to establish the truth of the matters 

set for the herein as provided under said Section 736.1017, Florida Statutes.  

Under penalties of perjury, I declare that I have read the foregoing document and that 

the facts stated in it are true. 

Trustee: _______________________________________________________________ 

Signature     Printed Name 

Individually: ____________________________________________________________ 

Signature     Printed Name 

State of ________________________ 

County of ______________________ 

The foregoing instrument was sworn to or affirmed, subscribed and acknowledged 

before me this _____ day of _______________, 20_____, by ____________________ 

_____ personally know or _____ produced _________________________________ as 

identification. 

 

       ________________________________ 

       Printed Name of Notary 

53

149Fund Assembly 2018

Back to Speaker Topics



54

150Fund Assembly 2018

Back to Speaker Topics



55

151Fund Assembly 2018

Back to Speaker Topics



56

152Fund Assembly 2018

Back to Speaker Topics



57

153Fund Assembly 2018

Back to Speaker Topics



58

154Fund Assembly 2018

Back to Speaker Topics



 

Aff-100 .docx                       Revised February 2016 

Affidavit 

[Trust — Unrecorded Trust — Full Copy — Majority Successor] 

BEFORE ME, the undersigned authority, duly authorized to take acknowledgments and administer 

oaths, personally appeared ______________________________________ (“Affiant”), who deposes 

and says under penalties of perjury that: 

[initial where requested, if applicable] 

1. This affidavit is made with regard to the following described property: 

[insert legal description] 

2. By deed recorded ________ in O.R. ______________, Page_______, and/or Instrument No. 

__________, Public Records of __________________ County, Florida, (“Deed”) title to the 

real property described in item 1 above (“Property”) was taken in the name of [state names 

of grantee trust as it appears on deed]. Attached hereto as Exhibit A is a complete true and 

correct copy of the trust agreement, and amendments, if any, (“Trust”) described in Deed.  

3. A. ______ [initial, if applicable] Affiant (s) is/are the trustee(s) of the Trust.  

B. ______ [initial, if applicable] Affiant (s) is/are the successor trustee(s) of the Trust. 

Attached as Exhibit A-2 are the documents supporting the appointment of the successor 

trustee.  

4. _______ [initial, if applicable] Affiants are a majority of the co-trustees of Trust and the 

Trust is silent as to their authority to act on behalf of the Trust. Choose A or B: 

A. ______ [initial, if applicable] The co-trustees were unable to reach a unanimous decision; 

or, 

B. ______ [initial, if applicable] All of the co-trustees could not participate because of [state 

whether due to absence, illness, disqualification under a particular law, or temporary 

incapacity] as provided by F.S. 736.0703. 

5. The Trust has been in full force and effect during the period of ownership of the Property.  

6. This affidavit is made to induce Old Republic National Title Insurance Company (“Title 

Insurer”) to insure title to the real property described in item 1 above. Affiant agrees to 

indemnify Title Insurer and hold it harmless from any loss or damage resulting from its 

reliance on the matters set forth in this affidavit. 

7. Item 3.A. or 3.B. must be initialed to be deemed averred by this affidavit. 

  

59

155Fund Assembly 2018

Back to Speaker Topics



 

Aff-100 .docx                       Revised February 2016 

 

______________________________ 

 (Affiant) 

 Print Name: ______________________________ 

STATE OF  ____________________  

COUNTY OF ____________________  

 

Sworn to, affirmed, and subscribed before me this ___ day of ______, 20___, by_____________, who 

is/are personally known to me or who has/have produced _______________ as identification.  

     Notary Signature: ________________________________ 

     Print Name:   ___________________________________ 

     Notary Public, State of ____________________________ 

     My Commission Expires: __________________________ 

     [PLACE NOTARIAL SEAL] 
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Aff-101.1 .Docx    - 1 -                               Revised February 2016  

 

 

 

Affidavit 

[Trust — Unrecorded Trust — Excerpts —Majority/Successor]  

BEFORE ME, the undersigned authority, duly authorized to take acknowledgments and 

administer oaths, personally appeared ______________________________________ (“Affiants”), 

who depose(s) and say(s) under penalties of perjury that: 

[initial where requested, if applicable] 

1. This affidavit is made with regard to the following described property: 

[insert legal description] 

2. By deed recorded ___________ in O.R. _________, Page________, and/or Instrument No. 

__________, Public Records of _____________ County, Florida, (“Deed”) title to the real 

property described in item 1 above (“Property”) was taken in the name of [state names of 

grantee trust as it appears on deed].  

3. Affiants are a majority of the co-trustees of that certain trust and amendments, if any, 

(“Trust”) as described in Deed. Attached hereto as Exhibit A are the pertinent pages of the 

Trust showing the appointment of the co-trustees. If any Affiant is a successor co-trustee, 

attached hereto as Exhibit A-1 are the pertinent pages showing the appointment and 

identity of the successor co-trustee and attached as Exhibit A-2 are the documents 

supporting the appointment of the successor co-trustee. 

4. A. ____ [Initial, if applicable] The co-trustees were unable to reach a unanimous decision,  

or 

B. ____ [Initial, if applicable] All of the co-trustees could not participate because of [state 

whether due to absence, illness, disqualification under a particular law, or temporary 

incapacity] as provided by F. S. 736.0703.  

5. Affiants have full power and authority to [state whether convey or mortgage] the Property. 

See excerpt of trust as Exhibit B describing such authority. 

6. Nothing in the Trust prohibits or restricts the Affiant from [state whether conveying  

or mortgaging] the Property.  

7. The Trust has been in full force and effect during the period of ownership of the Property.  

8. This affidavit is made to induce Old Republic National Title Insurance Company 

(“Title Insurer”) to insure title to the real property described in item 1 above. Affiant 

agrees to Indemnify Title Insurer and holds it harmless from any loss or damage resulting 

from its reliance on the matters set forth in this affidavit.  

9. Item 4A, or 4B, must be initialed to be deemed averred by this affidavit. 
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Aff-101.1 .Docx    - 2 -                               Revised February 2016  

 

 

 

 

______________________________ 

(Affiant) 

Print Name: ______________________________  

 

______________________________ 

(Affiant) 

Print Name: ______________________________ 

 

STATE OF  ____________________  

COUNTY OF ____________________  

 

Sworn to, affirmed, and subscribed before me this ___ day of _______, 20___, by________________, 

who is/are personally known to me or who has/have produced _________________ as identification. 

Notary Signature: ________________________________ 

Print Name:   ___________________________________ 

Notary Public, State of ____________________________ 

My Commission Expires: _________________________ 

[PLACE NOTARIAL SEAL] 
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Affidavit 

[Trust — Unrecorded Trust — Homestead — by Successor Trustee]  

BEFORE ME, the undersigned authority, duly authorized to take acknowledgments and administer 

oaths, personally appeared ________________________________________ (“Affiant”), who deposes 

and says under penalties of perjury that: 

1. This affidavit is made with regard to the following described property: 

[insert legal description] 

2. By deed recorded ________ in O.R. _______, Page_______, and/or Instrument No. 

__________, Public Records of _____ County, Florida, (“Deed”) title to the real property 

described in item 1 above (“Property”) was taken in the name of [state names of grantee 

trust as it appears on deed].  

3. Affiant is the successor trustee of that certain trust agreement and amendments, if any, 

(“Trust”) as described in Deed. Attached hereto as Exhibit A-1 are the pertinent pages 

showing the appointment and identity of the trustee and successor trustee. Also attached as 

Exhibit A-2 are the documents supporting the appointment of the successor trustee. 

4. The Property was the homestead of the settlor of the Trust, also being the trustee named in 

the Deed, but the Trustee was not survived by a spouse or minor child.  

5. Affiant has full power and authority to [state whether convey or mortgage] the Property. 

See excerpt of trust as Exhibit B describing such authority.  

6. Nothing in the Trust prohibits or restricts the Affiant from [state whether conveying or 

mortgaging] the Property.  

7. The Trust has been in full force and effect during the period of ownership of the Property. 

8. This affidavit is made to induce Old Republic National Title Insurance Company 

(“Title Insurer”) to insure title to the real property described in item 1 above. Affiant 

agrees to indemnify Title Insurer and hold it harmless from any loss or damage resulting 

from its reliance on the matters set forth in this affidavit. 

______________________________ 

(Affiant) 

Print Name: ______________________________  

STATE OF  ____________________  

COUNTY OF ____________________  

 

Sworn to, affirmed, and subscribed before me this ___ day of _________, 20___, by________________, 

who is/are personally known to me or who has/have produced ____________________ as identification. 

Notary Signature: ________________________________ 

Print Name:    ___________________________________ 

Notary Public, State of ____________________________ 

My Commission Expires:  _________________________ 

[PLACE NOTARIAL SEAL] 
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The Ivan. R. Gustavson and Mary F. Gustavson Revocable Living Trust 

We, Ivan R. Gustavson, presently of Avon Park, Florida, and Mary F. Gustavson presently of Avon 

Park, Florida, (individually the "Grantor" and collectively the "Grantors") declare and make this 

revocable living trust (the "Living Trust"). This Living Trust will be known as The Ivan IL 

Gustavson and Mary F. Gustavson Revocable Living Trust. 

BACKGROUND: 

A. The Grantors presently own property (the 'Property") as described in Schedule A. 

B. The Grantors wish to ensure that this Property and any income derived from this Property is 

managed and eventually distributed according to the following terms. 

Trust Purpose 

1.          This Living Trust is created for the benefit of the Beneficiaries to ensure they are well provided 

for after the death of both of the Grantors, however during the lifetime of the Grantors, the 

interests of the Grantors will be considered primary and superior to the interests of the 

Beneficiaries. With this purpose, the primary asset management goal for this Living Trust will 

be the protection of the value of the Property. The secondary asset management goal for this 

Living Trust is to generate income and growth at a reasonable risk. 

Trustee 

2. During the lifetime of a Grantor, and while a Grantor is not incapacitated, each of the Grantors 

will act jointly and severally as the primary trustee (the "Primary Trustee") of this Living Trust. 

If one of the Grantors dies or becomes incapacitated, the other Grantor will continue as the sole 

Primary Trustee of this Living Trust. 

3. Upon the death of or during the incapacity of both of the Grantors, then John P. Gustavson of 

Woodbury, Minnesota and Robert Gustavson of Redmond, Washington (the "Successor 

Trustees") will serve as the acting Trustees of this Living Trust. If either or both Grantors should 

Page l of 15 
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recover such that they are no longer considered incapacitated then that or both Grantors will 

resume their control of the management of this Living Trust 

 

Beneficiaries 

4. Upon the death of both of the Grantors, the following individual(s) will comprise the  

beneficiaries (the "Beneficiaries") of this Living Trust: John Gustavson of Woodbury, 

Minnesota; Robert Gustavson of Redmond, Washington; Michael Gustavson of White Bear 

Lake, Minnesota; and Angela Ashton of Seattle, Washington; as well as any heir or issue of 

those beneficiaries that is entitled to a benefit under this Living Trust in the place of any then 

deceased beneficiary. 

Assign and Convey Property to Living Trust 

5. Ivan It Gustavson and Mary F. Gustavson as Grantors, have or will assign, convey and deliver  

all of the rights, title and interest in the Property as described in Schedule A of this document as 

a gift and without consideration, to be held by this Living Trust. 

Amendment During Grantor's Lifetime 

6. At any time during the lifetime of a Grantor and while a Grantor is not incapacitated, the  

Grantors may, subject to the other provisions of this section, alter or amend this Living Trust on 

delivery to the Successor Trustees of a written instrument signed by the Grantors. Amendments 

may include, but are not limited to, the following: 

a. The Grantors may change the number and identity of the Grantors, the Trustees, the 

Successor Trustees or the Beneficiaries. 

b. The Grantors may add or withdraw property from this Living Trust. 

7. This Living Trust may not be amended after the death of both Grantors. 

8. Where more than one Grantor has contributed property to this Living Trust: 

a. To the extent this Living Trust consists of community property, this Living Trust may be 
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amended only with the approval of both Grantors, or the survivor of them. 

b. To the extent this Living Trust consists of property attributable to one Grantor's specific 

contributions, this Living Trust may be amended by that Grantor acting alone. 

Revocation During Grantor's Lifetime 

9. At any time during the lifetime of a Grantor and while a Grantor is not incapacitated, the 

Grantors may, subject to the other provisions of this section, revoke this Living Trust in its 

entirety on delivery to the Successor Trustees of a written instrument signed by the Grantors. In 

the event of such revocation, the remaining Property will revert to the Grantors after all the debts 

and expenses attributable to the Living Trust have been paid. 

10. This Living Trust may not be revoked after the death of both Grantors. 

11. Where more than one Grantor has contributed property to this Living Trust: 

a. To the extent this Living Trust consists of community property, this Living 

Trust may be revoked by either Grantor acting alone. 

b. To the extent this Living Trust consists of property attributable to one Grantors specific 

contributions, this Living Trust may be revoked by that Grantor acting alone. 

Death of a Grantor 

12. Notwithstanding any other provision of this Living Trust, on the death of one Grantor, all rights, 

interests, duties and obligations of the deceased Grantor will transfer to the surviving Grantor 

and while the surviving Grantor is alive and not incapacitated, the surviving Grantor can alter, 

amend, revoke or make any decision alone that would have required both Grantors to make prior 

to the death of the deceased Grantor. 

Distributions During the Lifetime of the Grantors 

13. At any time during the lifetime of a Grantor and while a Grantor is not incapacitated, the acting 

Trustee will distribute as much of the income and principal of the Living Trust to the Grantors as 
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the Grantors together may request. Provided however, if at least one Grantor is alive and only 

one Grantor is not incapacitated, the acting Trustee will distribute as much of the income and 

principal of the Living Trust to the Grantors as the Grantor that isn't incapacitated may request. 

During the lifetime of any of the Grantors but while each of the Grantors are incapacitated, then 

the acting Trustee may withhold or make payments out of the resources of this Living Trust of 

any amount that the acting Trustee in their sole judgment deem appropriate for the maintenance, 

comfort and welfare of the Grantors. 

Distributions Upon Death of the Grantors 

14. Upon the death of both of the Grantors, and after resolving all applicable legal debts and  

obligations of the Grantors, the acting Trustee will expeditiously act to distribute the 

remaining Property as directed in this section. 

15. After resolving all applicable legal debts and obligations of the Grantors, the acting Trustee 

will distribute the remaining property in this Living Trust in EQUAL shares 

(individually the "Share" and collectively the "Shares") to the following Beneficiaries: 

a. John Gustavson of Woodbury, Minnesota; 

b. Robert Gustavson of Redmond, Washington; 

c. Michael Gustavson of White Bear Lake, Minnesota; and 

d. Angela Ashton of Seattle, Washington. 

16. Where a Beneficiary is a Minor Beneficiary at the time of the Final Distribution then the acting 

Trustee may, at their sole discretion: 

a. Continue to act as trustee(s) by holding the Share of any Minor Beneficiary in a separate 

trust for that Minor Beneficiary under the same terms and conditions as outlined in this 

Living Trust, and to keep that Share invested, and pay the income or capital or as much 

of either or both as the then acting trustee(s) consider advisable for the maintenance, 
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education, advancement or benefit of that Minor Beneficiary until that Minor 

Beneficiary reaches the age of majority whereupon the then acting trustee(s) will pay or 

transfer the rest and residue of that Share to that Beneficiary; or 

b. Pay or transfer all capital, assets and property of that Share or the amount remaining of 

that Share to any parent, custodian or guardian of that Minor Beneficiary subject to the 

same terms and conditions contained in this Living Trust and the receipt by that parent, 

custodian or guardian will discharge all duties and obligations of the acting Trustee. 

 17. Where a Beneficiary is an Adult Dependent Beneficiary at the time of the Final Distribution, 

the acting Trustee may, at their sole discretion: 

a. Continue to act as trustee(s) by holding the Share of any Adult Dependent Beneficiary 

in a separate trust, subject to the same terms and conditions contained in this Living 

Trust, and to keep that Share invested, and pay the income or capital or as much of 

either or both as the then acting trustee(s) consider advisable for the maintenance, 

education, advancement or benefit of that Adult Dependent Beneficiary; or 

b. Pay or transfer all capital, assets and property of that Share or the amount remaining of 

that Share of that Adult Dependent Beneficiary to any parent, custodian or guardian of 

that Adult Dependent Beneficiary subject to the same terms and conditions contained 

in this Living Trust and the receipt by that parent, custodian or guardian will discharge 

all duties and obligations of the acting Trustee. 

 18. If any of the named Beneficiaries do not survive the Grantors by at least thirty (30) days but do 

leave an heir or issue that survive the Grantors by at least thirty (30) days, then the Specific 

Gift or the Share designated for that Beneficiary, of whatever kind and character, and wherever 

located, will be distributed per stirpes among those surviving heirs or issue. Where those 

surviving heirs or issue are not of the age of majority, the acting Trustee may pay or transfer all 

capital, assets and property attributable to those minor heirs or issue of that Beneficiary to any 

parent, custodian or guardian of those minor heirs or issue, subject to the same terms and 

conditions contained in this Living Trust, and the receipt by that parent, custodian or guardian 
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will discharge all duties and obligations of the acting Trustee. 

19. If any of the residual Beneficiaries do not survive the Grantors by at least thirty (30) days and do not 

leave an heir or issue who survive the Grantors, then the Share designated for that Beneficiary, will be 

distributed among the then surviving residual Beneficiaries in equal shares. 

20. If all of the successor Beneficiaries do not survive the Grantors by at least thirty (30) days and do not 

leave an heir or issue who survive the Grantors by at least thirty (30) days, then all of the remaining 

property in this Living Trust, of whatever kind and character, and wherever located, will revert to the 

estate of the last surviving Grantor. 

21. If any of the real property to be distributed in this Living Trust remains subject to a mortgage at the 

time of the Final Distribution, then the Beneficiary taking that mortgaged property will take that 

property subject to that mortgage and the Beneficiary will not be entitled to have the mortgage paid 

out or resolved from the remaining assets or residue of this Living Trust. 

22. If any of the personal property to be distributed in this Living Trust is subject to any encumbrances or 

liens at the time of the Final Distribution, then the Beneficiary taking that property will take that 

property subject to those encumbrances or liens and the Beneficiary will not be entitled to have any 

encumbrance or lien paid out or resolved from the remaining assets or residue of this Living Trust. 

 

Trustee Bond 

23. Subject to the laws of the State of Florida and any other applicable jurisdiction, no bond or security 

of any kind will be required of any Trustee appointed in this Living Trust agreement. 

 

Trustee Liability 

24. The Trustee will not be liable to this Living Trust, the Grantors or to the Beneficiaries for any action 

or failure to act resulting in loss or harm to this Living Trust, the Grantors or to the Beneficiaries 

except in the case of gross negligence, willful misconduct, or reckless indifference to the purposes of 

the trust or the interests of the Beneficiaries. A Trustee will only be responsible for his or her own acts 

and no Trustee will be liable for any act or actions occurring 
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in the periods before or after the tenure of that Trustee. Any outstanding liabilities of a dead, 

resigning or removed Trustee are not discharged or affected by the Trustee's death, resignation or 

removal. 

Trustee Death or Resignation 

25. A Trustee may resign at any time for any reason upon at least 30 days' notice to the Grantors, if any 

of the Grantors are still alive and not incapacitated, to any remaining Trustee, if there are any, and to 

the Qualified Beneficiaries. If a Trustee dies, that Trustee will cease to be a Trustee as of the date of 

their death. 

Trustee Removal 

26. After the death of both of the Grantors, the Qualified Beneficiaries may, by unanimous vote of all 

of the Qualified Beneficiaries, remove a Trustee for any reason or for no reason at the sole 

discretion of the Qualified Beneficiaries. 

27. At any time after the death of or during the incapacity of both of the Grantors, a Trustee or a 

Beneficiary may apply to a court of competent jurisdiction to remove a Trustee. A Trustee may also 

be removed by the court on the court's own initiative. 

Trustee Replacement 

28. At any time where a Grantor is alive and not incapacitated and where a Trustee has been 

removed, died, resigned or is no longer able to act as Trustee for any reason, a replacement 

Trustee may be appointed by those Grantors that are alive and not incapacitated. 

29. Where the Grantors are dead or incapacitated, and where a Trustee has been removed, died, resigned or 

is no longer able to act as Trustee for any reason, and where a replacement Trustee is deemed necessary 

by the remaining acting Trustee, a replacement Trustee may be appointed by a majority vote of all acting 

Trustees still able and authorized to act. 

30. Where the Grantors are dead or incapacitated, and where the Living Trust is left with no Trustee, a 

replacement Trustee may be appointed by a unanimous vote of the Qualified Beneficiarie
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Trustee Powers 

31.     Powers granted to an acting Trustee of this Living Trust include, but are not limited to, the 

following: 

a. The Trustee will have the same rights and obligations to manage the Property 

as if the Trustee were the owner of the Property. 

b. After the death of the Grantors, the Trustee will have the power to appoint one or 

more individuals or institutions to act as co-Trustee where it is deemed reasonable and 

in the best overall interest of this Living Trust 

c. The Trustee may employ and rely on the advice of experts including, but not limited 

to, legal counsel, accountants and investment advisors to help in the management of 

the Property where that hiring is deemed reasonable and in the best overall interest of 

this Living Trust. 

d. The Trustee may retain, exchange, insure, repair, improve, sell and convey or dispose 

of any and all personal property belonging to this Living Trust as the Trustee deems 

reasonable and in the best overall interest of this Living Trust, without liability for loss 

or depreciation. 

e. The Trustee may invest, manage, lease, rent, exchange, mortgage, sell and convey, 

dispose of or give options without being limited as to term and to insure, repair, 

improve, or add to or otherwise deal with any and all real property belonging to this 

Living Trust as the Trustee deems reasonable and in the best overall interest of this 

Living Trust, without liability for toss or depreciation. 

f. The Trustee may maintain, continue, dissolve, change or sell and convey any 

business which is part of this Living Trust, or purchase any business on behalf of this 

Living Trust, as the Trustee deems reasonable and in the best interest of this Living 

Trust. 

g. The Trustee may purchase, maintain, convert and liquidate investments or securities, at 

reasonable risk, and for the purpose of generating income and growth, and vote stock in 
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person or by proxy, or exercise any option concerning any investments or securities, as 

the Trustee deems reasonable and in the best overall interest of this Living Trust, 

without liability for loss or depreciation. 

h. The Trustee may open or close bank accounts wherever reasonable and in the 

best interest of this Living Trust. 

i. The Trustee may invest and reinvest the assets of this Living Trust, at reasonable risk, 

for the purpose of generating income and growth, as the Trustee deems reasonable and 

in the best overall interest of this Living Trust, without liability for loss or depreciation. 

The Trustee may hold un-invested cash and unproductive property where it is 

reasonable and in the best interest of this Living Trust to do so including, but not 

limited to, for the purpose of protecting the capital and principal of this Living Trust. 

k. The Trustee may lend funds to any borrower where the loan is adequately 

secured by sufficient collateral and where the loan is reasonable and in the best 

overall interest of this Living Trust. 

l. The Trustee may borrow funds from any lender and mortgage or otherwise encumber 

any asset belonging to this Living Trust where the loan is reasonable and in the best 

overall interest of this Living Trust. 

m. The Trustee may maintain, settle, abandon, sue or defend, or otherwise deal with 

any claim where it is reasonable and in the best interest of the Living Trust to do so. 

n. The Trustee may make the Final Distribution hi any combination of cash and property. 

Property selection and valuation in the course of the Final Distribution will be made in 

the good faith discretion of the Trustee and will be binding on all Beneficiaries. 

32. It is incumbent on the Trustee to act as fiduciaries, in good faith and in the best 

interest of the Living Trust. 
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33. All decisions of the acting Trustee, made in good faith, regarding the management of 

this Living Trust will be final and binding on all parties. 

34. The above authority and powers granted to the Trustee are in addition to any powers and 

elective rights conferred by state or federal law or by other provision of this Living Trust and 

may be exercised as often as required, and without application to or approval by any court. 

Trustee Compensation 

35. Any Trustee who is not a Beneficiary of this Living Trust will receive reasonable 

compensation out of the resources of this Living Trust for services rendered. A 

Trustee who is also a Beneficiary under this Living Trust will serve without 

compensation. 

Trustee Expenses 

36. A Trustee is entitled to be reimbursed out of the income and property of this Living Trust for 

any and all expenses, including interest where appropriate, where the expense is reasonably 

and properly incurred in the management of this Living Trust. 

Spendthrift Clause 

37. No Beneficiary of this Living Trust will have the power to transfer, sell, assign, or otherwise 

encumber any assets or property held by this Living Trust prior to the Final Distribution by the 

acting Trustee. Similarly, the right of distribution held by any Beneficiary under this Living 

Trust agreement will not be subject to judicial encumbrance prior to the Final Distribution by 

the acting Trustee. 

Outstanding Debts, Taxes or Funeral Expenses 

38. After the death of the Grantors, and prior to the Final Distribution, the acting Trustee will pay 

all legally enforceable debts and taxes attributable to the Grantors out of the assets of this 

Living Trust. 

39. After the death of the Grantors, and prior to the Final Distribution, the acting Trustee will pay 

all reasonable funeral expenses, burial expenses and any expenses related to the final illness of 

the Grantors out of the assets of this Living Trust. 

73

169Fund Assembly 2018

Back to Speaker Topics



FILE# 1844499 OR BOOK 2568/PAGE 1959 PAGE 11 of 16 

________________________________________________________________________Page 11 of 15 

Tax Identification 

40. For tax purposes, this Revocable Living Trust will be identified by the Grantors' Social Security 

Numbers during the lifetime of the Grantors. After the death of the Grantors, the acting Trustee will 

apply to the IRS for any necessary tax identification numbers. 

Florida Homestead Tax Exemption 

41. The Grantors reserve the right to use, occupy and reside upon any real property placed in this Living 

Trust as their permanent residence during their lives. It is the intent of this provision to retain for the 

Grantors the requisite beneficial interest and possessor right in and to such real property to comply 

with Florida Statute 195.041(2), such interest being hereby declared to be "equitable title to real 

estate" as that term is employed in Section 6, Article VII of the State Constitution. 

Vote of Minor or Adult Dependent Beneficiaries 

42. Where a Beneficiary is a Minor or Adult Dependent Beneficiary and a vote, consent, or decision of 

the Qualified Beneficiaries is required, then the parent, custodian or guardian for that Minor or Adult 

Dependent Beneficiary, acting in the best interest of that Minor or Adult Dependent Beneficiary, will 

be allowed to take the place of that Minor or Adult Dependent Beneficiary for the purpose of that 

vote, consent, or decision. 

Termination of Trust 

43. This Living Trust will terminate where the Property of this Living Trust is exhausted through 

distributions. 

44. In the event that the acting Trustee concludes that the value of the Property is insufficient to justify 

the cost of administration and that the aggregate value of the Property is less than $50,000.00 (USD), 

the acting Trustee may terminate this Living Trust after providing notice to the Qualified 

Beneficiaries. Where this Living Trust is terminated under this section, the acting Trustee will 

distribute the Property in a manner consistent with and as described in the distributions sections of 

this Living Trust. 
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Abstract of Trust 

45. The acting Trustee may execute an abstract of this Living Trust (the "Abstract of Trust") and 

may present the Abstract of Trust to a financial institution as proof of the existence of this 

Living Trust. The Abstract of Trust should not contain full details of the property holdings of 

the Living Trust nor should it name all of the Beneficiaries of the Living Trust. Any person who 

is presented with an Abstract of Trust with regard to this Living Trust will be held harmless for 

relying on the Abstract of Trust. 

Governing Law 

46. This Living Trust will be governed in accordance with the laws of the State of Florida. 

Severability 

47. If any provisions of this Living Trust are deemed unenforceable, the remaining 

provisions will remain in full force and effect 

Definitions  

48. For the purpose of this Living Trust the following definitions will apply: 

 "acting Trustee" means any Trustee that is currently serving as a trustee of 

this Living Trust. 

 "Adult Dependent Beneficiary" means an adult beneficiary who is unable to manage their 

own financial affairs by reason of mental or other disability. 

 "age of majority" means the age of majority of the jurisdiction where a 

beneficiary ordinarily resides. 

 "incapacity" or "incapacitated" means when a person is unable to manage 

their own financial affairs by reason of mental or other disability. 

 "Minor Beneficiary" means a beneficiary who is under the legal age of majority. 
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Trust Certification or 
Trust Agreement & Amendments 

 

Review 

 

If, trust has not been revoked or terminated 

 

Trustee Appointment  Who may act  Powers 

If by event, include proof of 
event 

 
If more than one 

trustee – may they act 
 Sell 

Example: resignation – 
record letter of resignation 

 Alone  Lease 

 Majority  Encumber 

 All  Manage 

 
If not so designated 
assume all required 

 

Otherwise dispose 

  

Record 

Appointment provisions  

Provisions for who 
can act 

 

Provisions of required 
powers 

Proof of event 

  

  

 

Other Review Required  

If trustee and beneficiary are same, 
sign as trustee & individually 

If possible homestead of trustee, 
Spouse may need to sign 

 
Questions? Contact underwriting 1-800-432-9594 – underwriting@thefund.com 
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Probate Administration 
Record Certified Copies 

 

Formal Administration 
 

Summary Administration 

Letters of administration 
 

Petition for summary administration 

If not homestead, specific powers to sell in 
will or order to sell 

 

Order of summary administration Order discharging personal representative, 
if closed 

or 
Personal representative’s release 

 

Testate Intestate 
 

Testate Intestate 

Order admitting 
will 

Petition for 
administration 

 Order admitting will 
or 

Order of summary 
administration 

reciting will 
admitted to probate 

 

Will 
 

Will 

 
All Probate 

Death certificate 
or 

Other acceptable evidence TN 2.03.03 

Clearance of estate tax lien – DR 312 (usually) 
or 

See TN 2.10.08 

 

Homestead Determination  
Order determining homestead 

or 
Affidavit 

or 
Other TN 2.01.01 

 
 

Questions? Contact underwriting 1-800-432-9594 – underwriting@thefund.com 
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Practicing with the Department 
of Transportation

Meredith Delcamp, Shareholder, Buchanan Ingersoll & Rooney, PC
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Meredith Delcamp 
Shareholder, Buchanan Ingersoll & Rooney, PC

Meredith Delcamp is a Shareholder with Buchanan Ingersoll & Rooney, PC in 
Tampa where her practice includes transactional real estate and real estate 
litigation focused on title and boundary disputes; construction defects; land 
use; state and federal environmental regulations; landlord/tenant disputes; 
foreclosure; and eminent domain and inverse condemnation.

She represents clients in cases related to sales and acquisitions; financing; 
development; land use entitlement; permitting; regulatory environmental and 
code enforcement matters; and business litigation and appellate matters. Ms. 
Delcamp serves as general counsel for several clients and advises on licensing; 
contract and policy drafting; leasing and permitting; title analysis and code 
enforcement. She has experience with green development and buildings, 
including LEED certification, bolstered by her certificate in Environmental Law 
from Tulane University Law School.

Ms. Delcamp received her B.S., magna cum laude, from Coastal Carolina 
University and her J.D., magna cum laude, from Tulane University Law School. 
She is admitted to practice law in Florida, as well as in the U.S. District Courts 
for the Middle and Southern Districts of Florida. She has been named a “Rising 
Star” by Florida Super Lawyers since 2013, and received the 2016 Real Estate 
Litigation Department of the Year from the Daily Business Review. She is 
affiliated with the National Rental Home Council, the Hillsborough County Bar 
Association, the International Council of Shopping Centers (ICSC), the Tampa 
Bay Builders Association, and the Central Florida Chapter of the U.S. Green 
Building Council.

Speaker Information
Practicing with the Department of Transportation
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Practicing with the Florida 
Department of Transportation 
A Practitioner's Perspective

Meredith S. Delcamp, Esq.
Shareholder
Buchanan Ingersoll & Rooney
401 E. Jackson St., Suite 2400
Tampa, Florida 
(813) 222-3337

Working with the Government 

• Regardless of whether its FDOT, another State agency, or a local government, remember…

• Sunshine and Public Records Laws 

• Practice Tip:  Keep in mind that all emails and documents you give to the government at a meeting 
become a public record.

• Likewise, anything you give to the government can be obtained by any other member of the public, so 
carefully consider what you want to disclose or you want to keep confidential.

• Practice Tip: If you’re having a hard time obtaining information from the government or otherwise want 
to review government documents, consider making a public records request (assuming you can’t make 
a discovery request as a part of litigation). 

• Meetings of public officials who are considering decisions are subject to sunshine laws (more 
applicable to local governments).
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Working with the Government 

• FDOT has to answer to Tallahassee: 

• Any agreement, settlement, or approval may have to be run up the chain of 
command before becoming final

• Approval process may take longer than desired, so plan for delays 

• FDOT has to justify, document and support its decisions

• Auditors review files 

• Practice Tip:  Whether it’s a financial, safety, technical or other argument which 
you are making to support your request, make the case early and upfront so the 
FDOT has a comfort level and the necessary justification to work with you. 

Working with the Government 

• Politics at Work: 

• Funding for road projects (5 year plans turn into 1 year plans; may change with a 
change in Administration)

• Priorities (which road projects to pursue or drop)

• Even case strategy (how aggressive a case will be litigated)

• Some road projects are very political (i.e. I-4 high speed rail)

• Practice Tip:  It’s a small and generally close group of professionals who have 
been working together for many, many years.  Professionalism goes a long way.
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Land Use Perspective: 
• Project Development and Planning

• Contact FDOT/local government to see if there are any pending takings 

• Meet with FDOT to plan roadways, connections, other matters subject to their approval

• Collaborate on any planned road projects/eminent domain takings

• Work with FDOT to map out or re-locate roadways, etc., if possible

• Revise right-of-way maps and obtain support for an overall project

• Again, you may need justification to support your argument, so plan ahead before any meetings

• i.e. It may cost the FDOT more money if they continue as planned, so it may be helpful to identify conflicts; may 
also want to consider having an engineer explain any safety/technical issues or how your proposal is a win-win 
for everyone 

• FDOT may be more willing to revise a project if they could avoid future expenses in taking your property post 
development, which would also damage your project  

• Practice Tip:  Meeting early with the FDOT is essential to obtaining approval for any project modification/change.  Once 
the engineering/construction plans are 100% final, obtaining major changes is very difficult absent major justification.

Land Use Perspective: 
• Land Dedication Negotiation/Right-of-Way Corridors 

• Usually more applicable to local governments

• When working on development projects, some local governments may require right-of-way dedications in 
order to obtain zoning/permit approval

• Illegal exaction, but from practical standpoint, may be difficult to negotiate 

• Practice Tip:  Even if the land was previously dedicated, if subsequent eminent domain occurs, owner may 
still be able to argue the land was unlawfully conveyed and that the owner should be compensated for it.

• Driveway Relocation

• Meet as early as you can with the FDOT upon notice (usually will come by certified mail/notice of proposed 
agency action to close/relocate driveway)

• Engage traffic engineer and other experts to assist with technical and safety analysis

• Have on-site meeting with FDOT and experts

• Short window to resolve the issues; may need to preserve administrative challenge rights under Chapter 
120, F.S. by requesting a formal/informal hearing
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Eminent Domain:  Considerations While We Wait
• Government conducts studies – is there a need for this project?

• Road Widening (traffic counts), drainage projects, gas pipeline projects 

• Government PD&E Reports (may take several years) 

• Required Government Considerations
• Alternatives (Various Routes – No Build Alternative) 
• Economic Costs
• Environmental Factors
• Long-Range Planning
• Safety Considerations

• Your Chance to Participate and Influence Outcome of the Projects: 
• Attend public meetings to obtain specific details and maps
• Schedule meetings with the FDOT early to argue for your case 
• Don’t forget to be prepared and bring your justification
• Reach out to your Representatives if Necessary 

• Politics and Funding May Dictate the Schedule (can take many, many years)

• The FDOT is not committed to a “taking” until an Order of Taking has been entered 

Eminent Domain:  Considerations While We Wait
Sometimes Owners are Waiting Years…..

• Are they really going to take my property, and if so, when?

• FDOT maintains a 5 year (1 year) project schedule

• Schedule may change and project may never occur

• Can meet with FDOT to get more accurate timeline

• In the meantime, should I sell my property or wait?

• Should I develop or make improvements to my property or business?

• Can I offer to sell the government my property now?

• May request that the FDOT engage in “early acquisition”?
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Eminent Domain Planning:
Be Careful About What you Do, the Government Can….

• Use an Owner’s “For Sale” Listings Against the Owner

• Use Appraisals Against the Owner

• Use an Owner’s Tax Assessment Value Challenge Against the 
Owner

• Use rental and leasing income as a part of the market value of the 
property 

Eminent Domain Planning:  
Mortgage Considerations
• Most mortgages include specific condemnation language addressing:

• A partial taking v. a total taking

• Whether the Bank is entitled to the proceeds

• How will the Bank apply the proceeds (apply to principal, pre-payment penalty)

• When there is no provision in the mortgage, a mortgagee is entitled to apportionment of the 
award only to the extent necessary to protect the security interest created by the 
mortgage. Seaboard All-Florida Railway v. Leavitt, 141 So. 866 (1932)

• If the mortgage contains a provision that controls the entitlement to the eminent domain award, 
that provision is controlling. NCNB National Bank of Florida v. Setzer, 596 So. 2d 508 (Fla. 1st

DCA 1992)

• Practice Tip:  Work with the Bank – they may consent to allow the Owner to use the proceeds 
to Repair/Cure the property damages or apply it to the loan as requested by the Owner.

• Bank gets their attorney’s fees and experts paid by Borrower.  Mortgagee is not a property 
owner under Florida Law and thus not entitled to attorney’s fees under the statute

184Fund Assembly 2018

Back to Speaker Topics



6

Eminent Domain Planning:  
Lease Considerations
• Some leases include specific language regarding possible scenarios: 

• Partial v. total taking of Property
• Temporary loss v. Permanent loss
• Parking loss
• Impact to building, storage space, drive isles, etc.
• How will the rent be adjusted based on these scenarios

 When a lease contains no provision regarding apportionment, the lessee is entitled to compensation for a resultant 
decrease in the value of the leasehold. Trump Enterprises, Inc. v. Publix Supermarkets, Inc., 682 So. 2d 168 (Fla. 4th 
DCA 1996)

 To extinguish the lessee’s right to apportionment, the lease must expressly state that the lessee will not share in any 
condemnation award. Winn-Dixie Stores, Inc. v. Dept. of Transportation, 839 So. 2d 727 (Fla. 2d DCA 2003) 

 Generally, an automatic lease termination clause alone with not eliminate a tenant’s ability to seek an apportionment of 
the landlord’s eminent domain compensation. Elmore v. Broward County, 507 So. 2d 1220 (Fla. 4th DCA 1987) (lease 
had an automatic termination clause upon condemnation of the entire property; court held that the tenant could make a 
claim for an apportionment of the landlord's compensation despite the automatic termination clause)

• Regardless, Lessee has a right to make a business damage claim if they qualify

• Identify who owns what fixtures up front in the Lease, so that it will be easier to apportion compensation if the fixtures are 
impacted

Eminent Domain Planning: 
Easement or License Considerations

• Easement/license holders may be entitled to apportionment

• May want to expressly include/exclude specific language that 
easement/license holder is not entitled to apportionment of the 
owner’s award

• How do you value the easement?

• Discuss the pay-back of any improvements or investments in the 
property
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Eminent Domain Planning: 
Selling/Buying Property under Condemnation

• Consider if you need to disclose a pending taking on a residential property
• Practice Tips:

• Be specific about defined terms.  For example, the term “taken” or “taking” should clarify if it means 
the date an order of taking is entered by court, the date a written notice to owner is sent to the 
seller and/or consider if the term should also include the term “threat of condemnation” to include 
an eminent domain project which has been publically  identified by the government (but the 
government may not have sent its formal notice yet).

• Consider if the Seller wants to include a requirement that the Seller assigns any and all rights to the 
eminent domain proceeds to the Buyer (if the taking occurs before Closing) or if the Seller 
expressly reserves any such money after Closing.

• If the Seller retains the rights post-closing, draft an Assignment of Condemnation Rights and 
Proceeds and record it in the pubic records so that the FDOT knows about it when the taking 
occurs. 

• Also need to address whether the Seller or Buyer has the sole right to negotiate and settle the 
eminent domain case or if the other party has to consent to any settlement 
negotiations/agreements.

• Consider if the Seller has a business damage claim, which the Seller may want to expressly 
reserve

• Prior Florida Bar CLE just on drafting eminent domain provisions in real estate documents 

Eminent Domain : 
The Government Makes An Offer

• Government Schedules a Site Inspection with Their Appraiser

• Practice Tip: Consider if you as the attorney and/or the owner 

should attend. Should we give the government any information?

• The Government Makes an Offer Based on its Appraisal Report

• Florida Statutes identifies the legal requirements

• Once we receive their offer, the owner’s work officially begins  
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Eminent Domain: 
Full Compensation

• Florida’s Constitution Guarantees the Owner “Full Compensation,” 
which is determined as if the condemnation were never to occur 
and the owners voluntarily sold the property.  Broward County v. 
Patel, 641 So. 2d 40 (Fla. 1994)

• The Property is typically valued using “fair market value,” which is 
the “amount of money that a purchaser willing but not obligated to 
buy the property would pay an owner willing but not obligated to 
sell, taking into consideration all uses to which the property is 
adapted and might be applied in reason.”  State Road Dept. v. 
Stack, 231 So. 2d 59 (Fla. 1st DCA 1969)

Eminent Domain Planning: 
What is Fair Market Value?

• Appraisers consider the comparable sales approach, the income approach, and cost approach to make a valuation

• The appraiser can consider the “highest and best use” of the property, not the current use

• Florida law does not permit the value of property which is fixed by depressed or inflated conditions, but considers it under 
“normal conditions.” Howell v. State Highway Dept., 166 S. E. 129 (S.C. 1932)

• The appraiser will determine if the remaining property has any severance damages

• The appraiser will determine if there is a “cure” to set-off some or all of the severance damages

• Practice Tip:  Consider what experts you need to properly evaluate the FDOT’s offer. 
• Appraisers – overall value of the parent parcel, taking, remainder (if any) and damages
• Engineers 
• Land Planners 
• Environmental Professionals 

• Practice Tip:  Utilize experts with experience in valuating takings on eminent domain, as there are specific considerations 
that are not present in typical cases.  They are also used to taking the case on a “contingency fee” basis. 

• Practice Tip:  Consider if you want your experts to provide you with informal input or if you need it formalized in a report.  
It may be helpful in obtaining an early settlement if expert costs are lower. 
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Eminent Domain Planning: 
What is Fair Market Value?

• Remember: FDOT does this day in and day out – they know their stuff, so you need to as well
• You need to know the case better than all the experts 

• FDOT has to go “first,” so the Owner has the benefit to critique the FDOT’s reports

• Appraisals – Incorporate all the reports from the other experts 
• Must understand the various valuation methods 
• Closely review comparable sales
• Practice Tip:  Discuss the details closely with the owner – they know their property best and always have 

extremely valuable information, history, and other insights which have a large impact on the valuation 
analysis 

• Understand the logic and the math and the differences between your experts and the FDOT’s experts

• Land Use Reports
• Highest and Best Use Issues; Changes in Pre/Post taking uses; Site Circulation; Development constraints 

• Engineering Reports
• Review construction plans; safety; access; drainage; estimates for issues identified by other experts 

(development costs/cost analysis)

Eminent Domain:
Business Damages 
§73.071(3)(b), Fla. Stat.

• Not a part of Constitutional “Full Compensation”

• Business Damages - §73.071(3)(b), Fla. Stat.
 FDOT, Cities, Counties vs. power companies
 Property must be taken for right-of-way
 Less than entire property must be taken
Must destroy or damage a business having a physical existence 

and continuous operation for more than 5 years (may tack on 
prior business)
 Business must be solicited, accepted or conducted on the 

property (no wholesalers) 
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Eminent Domain: 
Business Damages
• Procedure:
 §73.015, Fla. Stat. – Making a business damage claim (burden is 

on business operator to make this claim)
 Must make claim within 180 days after receiving formal statutory 

notice from condemning authority
 Condemning authority has 120 days to respond
 The response to the offer establishes the “first offer” for purposes of 

establishing any attorneys’ fees
 Practice Tip:  Engage a CPA with specific experience in 

condemnation business valuation who can work closely with the 
business owner to review the records.
 Practice Tip:  Make sure your business damage claim does not 

“double dip” into the your real estate claim.

Eminent Domain:
Negotiate a Settlement Pre-Suit

• If it is possible to negotiate a settlement with the FDOT prior to a lawsuit being filed, the 
“settlement documents” mirror that of a traditional real estate closing

• Practice Tip:  When negotiating, the FDOT typically prefers to resolve all outstanding 
issues in a “global” settlement offer, so make sure you have your expert invoices 
ready when you make your first offer.

• Carefully review the FDOT’s closing documents, including the FDOT’s title reports

• Practice Tip:  Prior to closing, the consent of any mortgagees, lien holders and tenants 
may need to be obtained – must review the recorded documents for guidance.

• Practice Tip:  If certain liens cannot be cleared, consider working with the FDOT to file a 
“friendly” lawsuit which will clear the FDOT’s title to the taking (similar to a friendly 
foreclosure to clear title). 
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Eminent Domain:
FREE Attorneys’ Fees and Expert Costs

• Florida law requires the government to pay an owner for their 
attorneys’ fees and reasonable expert costs

• These are paid above what the owner receives as compensation 
for their land and improvements

• Attorney’s Fees are awarded under Florida Statues and are based 
on the “benefit” or increased award achieved for the Owner after 
the government’s first offer

• The government will pay the experts directly, including appraisers, 
engineers, land planners, surveyors, biologists, CPAs, etc.

• THE CLIENT NEVER RECEIVES A BILL FROM OUR FIRM OR 
ANY EXPERT
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Eminent Domain:
Attorney’s Fee Example

• Initial Offer: $  79,120
• Settlement: $417,800
• Benefit: $338,680

• Attorney’s Fees: $250,000 (.33) = $ 82,500                              
$88,680 (.33) = $ 22,170

$104,670

Eminent Domain:
Petition for Condemnation Filed

• Petition Filed in Circuit Court along with the Declaration of Taking

• Order of Taking Hearing before the Judge

• Is the Taking for a Public Purpose?

• Is the Taking Necessary?

• Is the Declaration of Taking Based on a Good Faith Estimate of Value?

• Did the Government Follow the Correct Procedures?

• Title Automatically Passes 20 Days After the Government Deposits the 
Declaration of Taking Funds following the entry of the OT

• Practice Tip:  Evaluate overall case strategy at this stage carefully and 
consider if you want to enter into a Stipulated Order of Taking, require the 
FDOT to “put on their case,” or even challenge the order of taking.  
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Eminent Domain:
Litigation

• Apportionment with other lien holders

• FDOT names all encumbrance holders as defendants

• The Court will enter an apportionment award dictating how the eminent domain funds are to be disbursed 
among the defendants 

• Helpful in resolving issues with non-responsive mortgagee or disputes with lien holders 

• Discovery is standard and mirrors other civil matters (also consider public records requests as alternatives)

• Mediation:

• Practice Tip:  Mediation is an excellent opportunity to resolve your case prior to trial, so take it as seriously 
as trial preparation and come prepare with your formal presentation, evidence and strategy. 

• Practice Tip:  Consider if you want your experts to attend and/or be available for consultation during 
mediation.  

• Jury Trial

• 12 Person Jury Trial; Jury Gets to Visit the Property

Plug for Buchanan Ingersoll & Rooney PC:

• We are happy to help anytime! 

• We Maintain an Eminent Database for Planning 

• Depth of Land Use and Eminent Domain Expertise

• Assist with drafting real estate documents

• Depth of Related Legal Areas with is Helpful:

• Real Estate/Title 

• Tax

• Environmental (contamination/wetlands)

• Estate/Probate

• Appellate Issues
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Questions? 

Thank You
for attending

Meredith Delcamp: (813) 222-3337
meredith.delcamp@bipc.com
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7 Proven Ways to Market Your 
Title Insurance Practice in 2018

Dean Collura, CEO & Co-Founder, TitleTap
Robin Cardella, Director of Business Development, TitleTap
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Dean Collura
CEO & Co-Founder, TitleTap

Dean Collura is a real estate visionary with a passion for helping companies and 
individuals thrive in any market.

He spent 10 years of his career working for a prominent title company in the 
Tampa Bay area wearing multiple hats of processor, closer, marketer, and 
manager; helping grow the business from 1 office to 16 offices statewide. He 
has been a multi-million dollar producer and an active Realtor for the past 12 
years managing a family-operated real estate practice.

As CEO and co-founder of TitleTap, a nationwide hosted digital marketing 
solution specializing in Real Estate Law Firms and Title Companies, Mr. Collura 
supports all aspects of sales and operations. He is passionate about teaching, 
sharing strategies, and providing value-added experiences that help customers 
succeed.

Robin Cardella
Director of Business Development, TitleTap

Robin Stein Cardella grew up in the Greater Hartford, Connecticut area and 
graduated magna cum laude from Boston University with a Bachelor of Arts 
in Philosophy. She then applied her love of learning and abilities in complex 
analysis into obtaining a degree in Law.

She clerked for law firms and a professor at Western New England University 
School of Law where she graduated and then served as a principal in a title 
search company in Connecticut.

Ms. Cardella worked for a National Underwriter for 22 years serving several 
key management positions in the state of Florida. As a senior leader, she set 
the strategic direction of the sales and education departments focused on 
providing value-added services and resources to title agencies, agents, and 
attorneys. Over the years, her areas of responsibility included oversight of title 
plants, sales, customer service, and marketing.

In 2016, Ms. Cardella joined the TitleTap team and received certification as a 
“Secret Service Agent” and Customer Experience Cycle Workshop Facilitator 
with The DiJulius Group. In 2017 she was named Director of Business 
Development and continues on her mission to infuse the industry with value 
and solutions to support the success of each customer.

Speaker Information
7 Proven Ways to Market Your Title Insurance 

Practice in 2018
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                       4 Point Website Content Checklist 
 
1) Have a single primary goal for each page on your website 
We call this a Call-to-Action or CTA for short. Too many choices equals indecision and no action at all. 
Contact us, Email address, phone number, Order Title, and Estimated Closing Costs are all great 
examples of CTAs real estate attorneys.  

 
 
2) Include what’s in it for the customer 
Focus on how the customer benefits from doing business with you.  Explain different types of customer’s 
problems, wants, and needs and what they get out of an experience with you. 

                                           
 
3) Become the "go-to" resource for your customers 
People look for information online; and when they find that information they typically take action. Put your 
customer’s favorite links on your website to answer their common questions.  When you become their 
resource, you’ll also become their real estate attorney of choice. 

                       
 
4) Use high quality iconic images and staff photos  
Visuals help create emotional connection quickly.  Iconic images and staff photos add a personal touch 
and creates recognition for you as a local expert. 

                            
 
 
Copyright 2018 - TitleTap.com - All rights reserved

1 of 1 
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FLORIDA LLCs; What’s Important 
to Know When Working with 
Florida LLCs in Real Estate 

Transactions
James Marx, Managing Partner, Marx Rosenthal PLLC
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James Marx
Managing Partner, Marx Rosenthal PLLC

James A. Marx is a Florida Board Certified Real Estate lawyer and Managing 
Partner of Marx Rosenthal PLLC in Miami. He has been a member of the 
Florida Bar for over 28 years working at large national law firms and his own 
firm handling complex and simple real estate and corporate transactions; 
structuring, advising and representing foreign and U.S. financial institutions, 
lenders, developers, sellers and buyers, investors and condominium 
associations.

Notable client work involves representation of institutional and private lenders, 
providing counsel and interpretation in the areas of corporate control and real 
estate law, and serving as an expert witness or mediator in corporate control 
and deposit disputes. James is a Florida Board Certified Mediator, is past 
Chairman of the Real Estate Committee of the Dade County Bar Association 
and has published many articles in the areas of real estate law, corporate 
governance and entity selection.

For the past several years James has served on the Executive Council for the 
Real Property Section of the Florida Bar and the Executive Council for the 
Business Law Section of the Florida Bar, and he has actively served on several 
sub-committees for both sections.

Mr. Marx served as Chair of the Florida Joint Realtor Attorney Committee which 
authors and periodically updates the FR/BAR contract documents. He has also 
served on the boards of various community associations for over 15 years.

Mr. Marx received his law degree from the University of Miami, where he was 
an editor and published author on the University of Miami Law Review, and he 
received his undergraduate degree in Accounting from Ithaca College, cum 
laude. James is admitted to practice in Florida, D.C. and New York.

Speaker Information
FLORIDA LLCs; What’s Important to Know When 

Working with Florida LLCs in Real 
Estate Transactions
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FLORIDA  LLCs 
What’s  Important  to  Know   When Working  

With  LLCs in Real  Estate  Transactions

James  A.  Marx, Esq.

Marx Rosenthal, PLLC

The Good; includes

• Foreigners can be members or managers
• Flexible management structure
• Best attributes of corporations and partnerships
• Is generally the entity of choice
• Helps facilitate FL real estate transactions
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Florida LLCs

Materials
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Brief history

• As early as 1982, but seldom used

• FL had imposed a corporate tax on LLCs

• In 1998 corporate tax eliminated

• Soon thereafter, became entity of choice

Brief history 

• New Statute, F.S. Chapter 605

• Became fully effective January 1, 2015

• Minor amendments effective July 1, 2015
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Comparison to Corporations
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THE LIMITED LIABILITY COMPANY SHALL BE MANAGER MANAGED. 
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• A Member of a Manager Managed LLC has 
NO authority to act for a Manager Managed 
LLC. 

• Similarly, the revised LLC Act does NOT
empower a Manager with any powers to act 
for a Member Managed LLC. 

Terms are NOT
interchangeable
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“CHARGING ORDERS”

Included in Materials

• Example of Written Consent and Resolutions

• Page 34 of Materials
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How are LLCs taxed

• Default classifications for single member  and

multi member

• Can elect different tax treatment

• IRS Form 8832 “check the box”

New Regulations

• For Foreign owned single member LLCs

• Requires filing of IRS Form 5472

• Strict penalties

• Be careful
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Fraud

• Red flag … change of managers or members

• Particularly for vacant land sales or refi’s

• Note recent legislation providing notice by e mail

Thank You
for attending
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The Florida Bar                                                                                                         February 2018 

EXCERPTS FROM FLORIDA UNIFORM TITLE STANDARDS 
CHAPTER 4 CORPORATIONS AND LIMITED LIABILITY COMPANIES 

(STANDARD 4.1-STANDARD 4.7 OMITTED)

STANDARD 4.8 

CONVEYANCE BY A LIMITED LIABILITY COMPANY 

STANDARD: A LIMITED LIABILITY COMPANY MAY CONVEY ITS LAND BY AN 
INSTRUMENT IN WRITING SIGNED IN ITS NAME BY AN AUTHORIZED SIGNATORY IN 
THE PRESENCE OF TWO SUBSCRIBING WITNESSES.

Problem 1: Jane Doe is the sole manager of 123 LLC, a manager-managed limited liability 
company. 123 LLC conveyed Blackacre by deed executed by Jane Doe, Manager, 
in the presence of two subscribing witnesses. The deed was properly 
acknowledged. Is the conveyance valid? 

Answer: Yes. 

Problem 2: Jane Doe is the sole manager of 123 LLC, a manager-managed limited liability 
company.  123 LLC conveyed Blackacre by deed executed by Jane Doe, Manager. 
The deed was not witnessed but a seal bearing the limited liability company name 
and document number is affixed. The deed was properly acknowledged. Is the 
conveyance valid? 

Answer: No.  

Authorities & 
References: F.S. 689.01 (2017); F.S. 605.04074 (2017); F.S. 605.0302 (2017); FUND TN 

11.10.01. 

Comment: Deeds executed by a limited liability company must satisfy the requirements of 
F.S. 689.01; see Skylake Ins. Agency, Inc. v. NMB Plaza, LLC, 23 So. 3d 175 (Fla. 
3d DCA 2009); see also FUND TN 11.10.01. A limited liability company is not a 
corporation. F.S. 692.01 (2017) does not apply and there is no similar statute 
applicable to a limited liability company.  Two subscribing witnesses are required 
to comply with F.S. 689.01 (2017). 

This Standard, and the scenarios described in the problems above, are applicable 
to member-managed limited liability companies as well.  

Though the sole manager of a dissolved manager-managed limited liability 
company may transfer title to the limited liability company’s real property, 
confirmation that the transfer is for winding up the entity’s affairs is required. By 
contrast, a mortgage from a dissolved limited liability company creates doubt 
regarding the act being consistent with winding up affairs. See FUND TN 
11.10.01. If the company was dissolved by judicial decree, compliance with the 
terms thereof is required.
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STANDARD 4.9 

STATUTORY APPARENT AUTHORITY OF A MANAGER OF A  
MANAGER-MANAGED LIMITED LIABILITY COMPANY 

STANDARD:  ANY MANAGER OF A MANAGER-MANAGED LIMITED LIABILITY 
COMPANY HAS STATUTORY APPARENT AUTHORITY TO SIGN AND DELIVER AN 
INSTRUMENT TRANSFERRING OR AFFECTING THE LIMITED LIABILITY COMPANY’S 
INTEREST IN REAL PROPERTY. THE INSTRUMENT IS CONCLUSIVE IN FAVOR OF A 
PERSON WHO GIVES VALUE WITHOUT KNOWLEDGE OF THE LACK OF THE 
AUTHORITY OF THE PERSON SIGNING AND DELIVERING THE INSTRUMENT.  

Problem 1: 

Answer: 

Problem 2: 

Blackacre is owned by 123 LLC, a Florida limited liability company. Richard Roe 
gives valuable consideration in exchange for an instrument conveying Blackacre.  
The Florida Department of State filings evidence that 123 LLC is a manager-
managed limited liability company, and that John Doe, Sue Smith, and James 
Mann are managers. The instrument conveying Blackacre is executed by John Doe 
as manager of 123 LLC in the presence of two subscribing witnesses. No 
operating agreement has been produced and no statement of authority has been 
filed or recorded.  Is the conveyance valid? 

Yes.  

Same facts as Problem 1, except that three weeks after closing an operating 
agreement was produced and demonstrated that John Doe did not have the actual 
authority to execute the instrument. Is the conveyance valid?  

Answer: Yes.  

Authorities &  
References:  F.S. 689.01 (2017); F.S. 605.04074 (2017); F.S. 605.0302 (2017); F.S. 

605.0103(4)(b)(5) (2017); FUND TN 11.10.01 

Comment: In a manager-managed limited liability company, each manager is an agent of the 
company for the purpose of its activities and affairs, and the act of a manager, 
including signing an instrument of transfer in the name of the company, for 
apparently carrying on in the ordinary course of the company’s activities and 
affairs, binds the company unless the manager had no authority to act on behalf 
of the company in a particular matter and the person with whom the manager was 
dealing knew or had notice that the manager lacked authority. F.S. 
605.04074(2)(b) (2017).  However, as it pertains to real property conveyances, 
the standard is that the conveyance is valid unless the third party purchaser had 
actual knowledge that the manager lacked authority to convey title on behalf of 
the company. F.S. 605.04074(3) (2017). 

A member is not an agent of a manager-managed limited liability company for 
purpose of conducting the limited liability company’s business, solely by reason 
of being a member. See F.S. 605.04074 (2)(a) (2017). 

Absent actual knowledge or a limitation of authority recorded in the Official 
Records of the County in which the real property is located, a third party 
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purchaser, who is not a member or a manager of the limited liability company, 
does not have knowledge of a limitation on the authority of a manager of the 
limited liability company to convey title on behalf of the limited liability 
company. F.S. 605.0103(4)(b)(5) (2017).   

If the practitioner has any question about the authority of a manager to convey 
the real property of the LLC, the practitioner may want to consider reviewing the 
operating agreement and, if it requires consent of all or a majority of the 
members, requiring reasonable evidence that such consent has been obtained. 
F.S. 605.04073 (2017). 

The principles set forth in this standard also apply to members of member-
managed limited liability companies. See F.S. 605.04074(1)(a)(2017); F.S. 
605.04074(1)(b) (2017). 
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STANDARD 4.10 

LIMITED LIABILITY COMPANY STATEMENT OF AUTHORITY 

STANDARD: A STATEMENT GRANTING AUTHORITY TO TRANSFER OR AFFECT A 
LIMITED LIABILITY COMPANY’S INTEREST IN REAL PROPERTY FILED IN THE 
FLORIDA SECRETARY OF STATE’S OFFICE AND RECORDED IN THE OFFICIAL 
RECORDS OF THE COUNTY WHERE THE PROPERTY IS LOCATED, IS CONCLUSIVE IN 
FAVOR OF A PERSON WHO GIVES VALUE IN RELIANCE ON THE GRANT OF 
AUTHORITY WITHOUT ACTUAL KNOWLEDGE TO THE CONTRARY. 

Problem 1: 123 LLC conveyed Blackacre by deed executed by John Doe as a member of 
123 LLC, a manager-managed limited liability company, in the presence of two 
subscribing witnesses. A statement of authority, which evidences the authority 
of John Doe to convey 123 LLC’s real property, is filed with the Florida 
Department of State and a certified copy is recorded in the office for recording 
transfers of Blackacre. Is the conveyance valid? 

Answer: Yes.

Problem 2: 123 LLC conveyed Blackacre by deed executed by Richard Roe as the 
authorized agent of 123 LLC, a manager-managed limited liability company, in 
the presence of two subscribing witnesses. Richard Roe is the personal assistant 
of the sole manager of 123 LLC. A statement of authority, which evidences the 
authority of Richard Roe to convey 123 LLC’s real property, is filed with the 
Florida Department of State and a certified copy is recorded in the office for 
recording transfers of Blackacre. Is the conveyance valid? 

Answer: Yes.

Authorities & 
References: 

F.S. 689.01 (2017); F.S. 605.04074 (2017); F.S. 605.0302 (2017); FUND TN 
11.10.01; 

Comment: A member is not an agent of a manager-managed limited liability company for 
purpose of conducting the limited liability company’s business, solely by 
reason of being a member. See F.S. 605.04074(2)(a) (2017). 

A statement of authority may state the authority of a specific person to execute 
an instrument transferring or affecting the limited liability company’s interest 
in real property held in the name of the company. F.S. 605.0302(7) (2017).  

When a statement of authority is filed with the Florida Department of State, 
and a certified copy is recorded in the office for recording transfers of that real 
property, the statement of authority will be conclusive in favor of a person who 
gives value in reliance on the statement of authority. F.S. 605.0302(6) (2017).  

A statement of authority affects only the power of a person to bind a limited 
liability company to persons who are not members. F.S. 605.0302(3) (2017). 

The recorded statement of authority may be relied upon by third party 
purchasers for value without knowledge, except to the extent that it has been 
cancelled or amended and evidence thereof is recorded in the office for 
recording transfers of the real property; or a more recent statement of authority 
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conflicts F.S. 605.0302(6) (2017). 

A statement of authority may also limit the authority of a person to convey the 
limited liability company’s real property. F.S. 605.0302(7) (2017).  

The filing of articles of dissolution cancels the statement of authority. F.S. 
605.0302(9) (2017). A statement of authority is canceled by operation of law 
five years after the statement, or most recent amendment, becomes effective. 
F.S. 605.0302(10) (2017).  

Foreign limited liability companies may not avail themselves of the statement 
of authority pursuant to this Florida statute because they are not within the 
definition of Florida limited liability companies. F.S. 605.0302 (2017); F.S. 
605.0102 (26) & (36) (2017). Foreign limited liability companies are 
controlled by the laws of their governing jurisdiction.   
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STANDARD 4.11 

SINGLE MEMBER LIMITED LIABILITY COMPANIES – CREDITOR CLAIMS 

STANDARD: IF THE SELLER IS A SINGLE MEMBER LIMITED LIABILITY COMPANY, A 
PURCHASER FOR VALUABLE CONSIDERATION SHOULD DETERMINE WHETHER THE 
MEMBER OR THE LIMITED LIABILITY COMPANY ARE SUBJECT TO ANY CREDITOR 
CLAIMS. 

Problem 1: Jane Doe is the sole member of 123 LLC. Richard Roe gives valuable 
consideration in exchange for an instrument conveying Blackacre, owned by 
123 LLC. Should Roe obtain an affidavit from Doe stating that Doe, in her 
personal capacity, and 123 LLC are not subject to a bankruptcy action or 
creditor claims? 

Answer: Yes.

Authorities &  
References: F.S. 605.05030 (2017); FUND TN 11.10.01; 

Comment: If a member of a limited liability company is subject to a creditor claim, a 
charging order can be entered against that member’s limited liability company 
interest. For a limited liability company with more than one member, this is 
the sole and exclusive remedy by which a creditor of a member can satisfy its 
judgment. F.S. 605.05030(3). However, in the case of a single member 
limited liability company, a court can potentially order a foreclosure sale of 
that member’s limited liability company membership interest. F.S. 
605.0503(4) and (5) (2017); see also Olmstead v. FTC, 44 So. 3d 76 (Fla. 
2010); Abukasis v. MTM Finest, Ltd., 199 So. 3d 421 (Fla. 3d DCA 2016). A 
careful practitioner should search for and contemplate the risk associated with 
any judgment against a member of a limited liability company. 

A prudent practitioner may want to obtain an affidavit from the limited 
liability company, at or prior to closing, stating that neither the limited 
liability company, any managers, or any members are in bankruptcy.  
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STANDARD 4.12 

CERTIFICATE OF AUTHORITY TO TRANSACT BUSINESS IN FLORIDA 
FOREIGN LIMITED LIABILITY COMPANY  

STANDARD:  THE FAILURE OF A FOREIGN LIMITED LIABILITY COMPANY TO OBTAIN 
A CERTIFICATE OF AUTHORITY PRIOR TO TRANSACTING BUSINESS IN FLORIDA DOES 
NOT PRECLUDE IT FROM ACQUIRING, HOLDING, ENCUMBERING OR DISPOSING OF 
TITLE TO REAL PROPERTY IN THIS STATE. 

Problem 1:  ABC LLC, an Ohio limited liability company, was the record owner of a tract 
of land in Florida.  It never obtained a certificate of authority to transact 
business in Florida.  ABC LLC conveyed the land. Was the conveyance valid? 

Answer:   Yes. 

Problem 2:   Same facts as above, except that ABC LLC did obtain a certificate of 
authority to transact business from the Florida Department of State.  However, 
before the conveyance, the certificate was revoked or withdrawn.  Was the 
conveyance valid? 

Answer:    Yes. 

Authorities  F.S. 605.0904 (2017); F.S. 605.0905 (2017); F.S. 605.0908 (2017). 
& References:   

Comment:   Under the facts of Problem 2, even though the limited liability company 
conveyed without having a valid certificate of authority, the limited liability 
company is in the same position as under the facts of Problem 1.  F.S. 
605.0904(4) (2017).  Also, a foreign limited liability company may acquire or 
create indebtedness, mortgages and security interests in real property without 
obtaining a certificate of authority to transact business.  F.S. 605.0905(1)(g) 
(2017). If a foreign limited liability company conveys property in connection 
with activities which require a certificate of authority to transact business 
from the Florida Department of State when the company does not have a 
certificate of authority, the limited liability company will be subject to 
statutory penalties, but the conveyance will be valid.  F.S. 605.0904(7) and 
605.0904(4) (2017). 
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STANDARD 4.13 

AUTHORITY TO CONVEY PROPERTY 
OF FOREIGN LIMITED LIABILITY COMPANIES 

STANDARD:  TITLE TO FLORIDA REAL PROPERTY HELD BY A FOREIGN LIMITED 
LIABILITY COMPANY MUST BE CONVEYED BY A PERSON OR PERSONS AUTHORIZED 
UNDER THE LAWS OF THE FOREIGN STATE OR COUNTRY TO CONVEY PROPERTY OF 
THE FOREIGN LIMITED LIABILITY COMPANY. 

Problem 1:   ABC LLC, a Foreign State limited liability company, is the record owner of a 
tract of land in Florida.  The limited liability company conveyed the land to 
John Doe by a deed signed by two of its three managers.  The two managers 
had the power to convey the property of the limited liability company under 
Foreign State’s laws.  Does Doe have marketable title? 

Answer:   Yes. 

Problem 2:  Same as Problem 1, except that under Foreign State’s laws all managers must 
sign conveyances of real property.  Does Doe have marketable title? 

Answer:   No. 

Problem 3:   Same as Problem 1, except that ABC LLC was dissolved at the time of the 
conveyance to John Doe.  The two managers had the power to convey the 
property of the dissolved limited liability company under Foreign State’s 
laws.   Does Doe have marketable title? 

Answer:   Yes.  

Problem 4:   Same as Problem 1, except that ABC LLC was dissolved at the time of the 
conveyance to John Doe.  The two managers did not have the power to 
convey the property of the dissolved limited liability company under Foreign 
State’s laws.  Does Doe have marketable title? 

Answer:   No. 

Authorities  
& References:  F.S. 605.0102(26) (2017); F.S. 605.0102(36) (2017); F.S. 605.0901 (2017); 

F.S. 605.0908 (2017); FUND TN 11.10.02. 

Comment:   Foreign limited liability companies are excluded from the requirements of 
Florida law pertaining to the transfer of property before and after dissolution 
because foreign limited liability companies are excluded from the definition of 
a limited liability company under the statute.   F.S. 605.0102(26) (2017); F.S. 
605.0102(36) (2017).  Foreign limited liability companies whether active or 
dissolved are thus governed by the law of the state or other jurisdiction under 
which the foreign limited liability company exists.  F.S. 605.0901 (2017).  
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How to Plan for the Unplanned - 
Keep Your Firm Running after 

an Emergency
Leslie Stout, Retired Administrative Manager, Broward County 

Office of Public Communications

Moderator:
Bob Rohan, Regulatory Compliance Counsel, The Fund
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Leslie Stout 
Retired Administrative Manager, Broward County Office of 
Public Communications

Leslie Stout currently works in the Broward County Office of Public 
Communications with a specialty in providing public safety information to 
the general public. She manages one of the County’s largest websites that 
provides emergency information to residents and businesses for hurricane 
preparedness and regularly sends out safety messages to Twitter followers 
@ReadyBroward. In addition, she annually prepares and trains employees 
on the importance of Continuity of Operation Planning for emergency and 
operational disruptions. She is a member of the emergency response team that 
provides public information messaging to the general public, media, and local 
municipalities during emergency events. 

Ms. Stout has a B.A. in Radio/Television from Morehead State University 
and currently has eight Federal Emergency Management Agency (FEMA) 
certifications from the Emergency Management Institute.

 Ms. Stout is now retired.

Bob Rohan 
Regulatory Compliance Counsel, The Fund

Robert J. Rohan is a Fund Legal Education Attorney. Robert J. Rohan is The 
Fund’s Regulatory Compliance Counsel. He earned a B.A. degree in history 
from the University of Florida and a J.D. degree from the University of Florida 
College of Law. Prior to joining The Fund, Mr. Rohan was in private practice, 
first in Miami, later in Gainesville where his primary focus was residential 
real estate transactions. He has presented on a variety of topics at Fund 
Assembly, Fund Affiliate Assembly, and at American Land Title Association 
Annual Conventions. Mr. Rohan is a member of the Florida Bar’s Real Property, 
Probate & Trust Law Section; the Eighth Judicial Circuit Bar Association; and 
the North Florida Association of Real Estate Attorneys. A life-long Florida 
resident, he currently resides in Micanopy, Florida.

Speaker Information
How to Plan for the Unplanned - Keep Your Firm 

Running after an Emergency
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How to Plan for the Unplanned - Keep Your Firm Running after an Emergency

4 Easy Steps to Preparedness
by Leslie Stout

1. Back-up – Use a cloud service and flash drive

a. Employee emergency contact list 

b. All new or revised documents on daily basis

c. All client documents – Scan and save

d. Scan and save your  

i. Business office lease or 

ii. Property title and 

iii. Insurance documents

e. Important business contacts – help protect your business and keep it operating 

after an emergency event

i. Companies that install temporary shutters for windows

ii. Companies that rent or lease generators for power outages

iii. Companies that bring in bottled water and dispensers

2. Fireproof safes 

a. Each legal assistant's work area

b. Place all original documents in safe on a nightly basis  

3. List office assets – save to cloud service and flash drive

a. Office furniture

b. Equipment and 

c. Software

4. Don't lose your work! Install Uninterruptible Power Supply (UPS) for each computer 
work area. 
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Employment Law 101: What Real 
Estate Lawyers Need to Know on 

Employment Law
Joanne Braddock Lambert, Office Managing Principal, Jackson Lewis P.C.
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Joanne Braddock Lambert 
Office Managing Principal, Jackson Lewis P.C.

Joanne Braddock Lambert, Esq., is the Managing Principal of the Orlando 
office of Jackson Lewis P.C.  She has been a litigator for 27 years, and for the 
last 20 years has devoted her practice exclusively to counseling management 
regarding ongoing employment matters, representing management in 
employment litigation before state and federal courts and administrative 
agencies, and conducting manager and employee training on employment-
related topics. 

Ms. Lambert’s areas of experience include Title VII, the Florida Civil Rights 
Act, Age Discrimination in Employment Act, Americans with Disabilities Act, 
Family and Medical Leave Act, Florida drug and alcohol testing policies and 
issues, and various state contract and tort matters arising from the employment 
relationship. 

Ms. Lambert is the Co-Leader of Jackson Lewis’ Real Estate Industry Group. 
She is also a member of the firm’s Disability, Leave, and Health Management 
Practice Group, and a blogger and frequent speaker on FMLA, ADA, and other 
workplace law issues. 

Ms. Lambert received her Bachelor of Arts degree in History in 1988, and her 
Juris Doctorate degree with high honors in 1991, both from The Florida State 
University.

Speaker Information
Employment Law 101: What Real Estate Lawyers 

Need to Know on Employment Law
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Employment  Law 101 for Real Estate Lawyers:  

What’s all the Fuss About  #MeToo, Class Actions, 

and Workplace Accommodations
Joanne Braddock Lambert, Esq.

May 11, 2018

Jackson Lewis P.C.  |  Orlando Office
390 North Orange Avenue, Suite 1285
Orlando, FL 32801

Our Presentation Today

I. Discrimination & Harassment (#MeToo)

II. FMLA 

III. ADA

IV. Wage and Hour Issues
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EQUAL 
EMPLOYMENT OPPORTUNITY

What is “Discrimination”?

• “Discrimination” is unequal treatment of employees based on a protected characteristic.

• Employment-related decisions (such as hiring, promotions, evaluations, discipline, or 
termination) based on a employee’s protected characteristics violate the law.
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What Characteristics are Protected?

• Race

• Color

• Gender

• Sexual Orientation

• Sexual Identity
• National Origin

• Religion

• Age

• Physical or Mental Disability

• Pregnancy

• Marital Status
• Veteran Status

• any other status protected by federal, state or local law

What is Harassment?

• “Harassment” is behavior that another person finds offensive, aggravating, or otherwise 
unwelcome.

• Harassment is a form of discrimination.

• Harassment based on any protected characteristic is illegal
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Sexual Harassment

Two types:
• Economic Harassment (“Quid pro quo”)

• Unwanted sexual advances or requests for sexual favors which are made either 
explicitly or implicitly a term or condition of employment, or used as the basis 
for employment decisions

• Environment Harassment (“Hostile Environment”)

• Unwanted visual, verbal or physical conduct of a sexual nature which 
unreasonably interferes with work performance or creates an intimidating, 
hostile or offensive work environment.

Sexual Harassment (Cont’d)

• Non-sexual offensive conduct directed at an employee because of his or her gender, not 
necessarily motivated by sexual attraction.

• Male vs. Female

• Female vs. Male

• Same-sex harassment
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Potentially Sexually Harassing Behaviors

• Touches

• Look/Leers

• Jokes/Storytelling

• Bantering

• Bragging

• Inquiries

• Comments on Appearance

• Gestures

• Supervisor/Non-supervisor dating

• Cartoons/Photos

• Pet names (“Honey,” “Sweetie”)

• Repeated Requests

• Screen Savers

• E-mail/Texts/Social Media

• Voicemail

Key Harassment Concepts 

• Drawing the line: is it offensive/inappropriate and not work related?

• “Unwelcome” v. consensual
• Caution: what was once welcome may not always be

• Judge the behavior, not the reaction

• Unintended “victims”
• “Unseen” witnesses

• Vendors, Service Providers
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What Is “Workplace” Harassment?

Within Company

Outside of work 
interactions

Vendors, customers & 
other third parties

Who can be a “Harasser”?

• Manager/supervisor

• Co-worker

• Third parties
• Service Providers
• Vendor

• Public
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Supervisory Actions Are Key!

• Strict liability for quid pro quo or hostile work environment harassment by managers or 
supervisors

• Employers will also be liable for harassment by non-managers (including vendors and 
other 3rd parties) when a manager “knew or should have known” and failed to take 
prompt, effective action to stop it

Remedies Available to Victims of Unlawful Harassment and Discrimination

• Reinstatement

• Back Pay

• Front Pay

• Emotional Distress

• Punitive Damages

• Attorneys’ Fees
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Retaliation

• Largest category of  EEOC claims
• Easier to prove than discrimination

• Examples of potential retaliation:
• Shunning/avoidance

• Excessive scrutiny

• Burdensome schedule change

• Transfer/job assignment resulting in significant loss of responsibility or wages

• Unwarranted discipline

• Unwarranted termination

• Timing of warranted discipline or termination

FAMILY AND MEDICAL 
LEAVE ACT (FMLA)
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FAMILY & MEDICAL LEAVE ACT (FMLA)

• 12 weeks unpaid leave (work weeks)

• For qualified employee 
• 1 yr of service over a 7 year period; and 

• 1,250 hours worked in prior 12 months

• Reasons for Leave:
• Newborn or newly adopted/foster children; or 

• Certain family members’ serious health conditions (child, spouse, parent – in loco parentis); or

• Employee’s own serious health conditions; or

• Qualified Military Exigency; or

• Military Caregiver Leave (26 weeks)

FMLA  - Other Benefits

•Continued benefits & job restoration

•Cannot count FMLA as poor attendance

•Retaliation prohibited 

•Individual manager liability possible
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FMLA – “Serious Health Condition”

•Employee is unable to work and needs continuing medical 
care, whether inpatient or outpatient:

• flu, injury, chronic illness, surgery and recovery, etc.

• not a common cold (unless 3 days of incapacity and 
being treated by health care provider)

• Pregnancy and prenatal care (incl. morning sickness)

FMLA & Job Restoration

• Restoration to same or equivalent position
• Geographically proximate worksite with no significant increase in commuting 

time or distance
• Substantially similar duties, schedule, “prestige”

• Employer’s right to deny job restoration
• Employee’s refusal/failure to provide return to work certification
• Cannot perform essential functions of the job
• Would not otherwise have been employed at the end of the FMLA leave (e.g., 

layoff, job elimination, termination for misconduct)
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Continued Leave After Exhaustion of FMLA?

• After employee exhausts FMLA entitlement, may still be entitled to additional leave under 
the Americans with Disabilities Act (“ADA”)

• No set time limit to post-FMLA leave under the ADA, case-by-case analysis

• Light duty work for employees on workers’ compensation leave can be required after 
FMLA is exhausted (but not before)

AMERICANS WITH 
DISABILITIES ACT (ADA)
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Americans with Disabilities Act (ADA)

• ADA Amendment Act (2008) message: assume it 
is a disability and evaluate reasonable 
accommodation

• Broad definition of “disability”
- Current impairment 
- Record of disability
- Regarded as disabled (e.g. physical    appearance, 
addictions, stereotypes)

• No waiting period for eligibility 

ADA - Reasonable Accommodations

• May be required if they will enable employee to perform 
“essential job functions:”
• Unpaid leave

• Reduced or part-time schedule (not unpredictable intermittent leave)

• Modification of workplace/equipment

• Reassignment of non-essential tasks

• Supervisors should be trained to ALWAYS partner with HR
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ADA - Disability Discrimination

• Employees cannot be treated differently because of disabilities 
or related accommodations or time-off
• Hiring (pre-employment inquiries)
• Attendance
• Production

• Employees CAN be disciplined for attendance, conduct or 
performance issues unrelated to a disability or accommodation

• Confidentiality

ADA Under the New Administration

• In recent years, EEOC has pushed for expansive interpretation of the ADA:

• telecommuting as an accommodation

• lengthy leaves of absence, even after FMLA exhaustion

• light duty for pregnant employees

• Under President Trump, EEOC is expected to scale back aggressive on litigation seeking 
above results

• EEOC budget cuts

• If ADA cases reach Supreme Court, newly confirmed Justice Gorsuch makes a conservative 
majority and has record of restrictive ADA interpretation
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WAGE AND 
HOUR ISSUES

Department of Labor 

• DOL enforces several significant employment laws, including the Fair Labor Standards Act 
(wage & hour) and the FMLA. 

• Under New Labor Secretary, R. Alexander Acosta, the DOL is expected to be strongly pro-
business, and to shift its focus to achieving compliance rather than aggressive enforcement. 

• Continued prevalence of wage and hour class actions 
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Common Wage and Hour Problems

1. Preventing Off-the-Clock Claims

2. Wage Deductions

3. Tipped employees

4. Telecommuting/Smart Phones

5. Automatic meal break deduction policies

6. Donning/doffing uniforms or protective equipment

7. Joint Employment

8. Security Checks

Questions?
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Every Bankruptcy Tells a Story
Lee Offir, Senior Underwriting Counsel, The Fund
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Lee Offir 
Senior Underwriting Counsel, The Fund

Lee Offir is a Senior Underwriting Counsel for The Fund in the Broward Branch.

He has been practicing law since 2006 and is Board Certified in Real Estate. 
Prior to joining The Fund, he was in private practice handling transactional 
matters, litigation, and trial work. Mr. Offir earned his Juris Doctor from 
Stetson University College of Law in St. Petersburg, Florida, and his Bachelor 
of Science in Business Administration from the University of Central Florida. 
He has conducted presentations and lectures with regard to business, law, 
real estate, networking, and trend forecasting, as well as other subjects for 
various groups and organizations throughout South Florida. Mr. Offir is very 
active within his community, and is involved in leadership, community service, 
and freemasonry. Mr. Offir sits on the Board of Directors for various charitable 
organizations, as well as serving as Chairman of the Small Business Advisory 
Board for the City of Sunrise.

Speaker Information
Every Bankruptcy Tells a Story
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Every Bankruptcy 
Tells A Story

Liron Offir
Senior Underwriting Counsel

Prologue

1

281Fund Assembly 2018

Back to Speaker Topics



What is Bankruptcy?

• A disclosure of the debtor’s assets, liabilities, & 
exemptions

• An opportunity for objection by the creditors

• A valuation review by the trustee 

• A division of exempt/abandoned assets

• A discharge

• Various options (Chapters) to facilitate

Jurisdictions

• A subset of Federal 
Courts.

• Florida’s 3  Districts:

• Northern

• Middle

• Southern

2
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Spotting a Bankruptcy

• When does it come up in title transactions?

• A Suggestion of Bankruptcy appears in the chain

• Disclosure by the Parties

• May appear on County’s Tax Collector’s site

• Do I need to review it?

• If any owner in the chain of the last 7 years has ever 
been in Bankruptcy while in title or within 4 years of 
being in title.

Glossary

3
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Cast of Characters

• Judge

• Trustee

• Debtor

• Creditor

• Supporting Cast

• Attorneys, Accountants, Third Parties

Chapters

• Various applications of access to the Bankruptcy 
Tool

• Multiple Bankruptcy Chapters

• 7, 13, & 11 (Non-Exclusive)

4
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Chapter 7 – Liquidation

• A liquidation of non-exempt assets with a 
distribution to creditors and supporting cast

Chapter 13 – Reorganization

• An Agreement in the form of a Plan to repay a 
portion of the debt over a period of time

5
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Official Form 113 

Chapter 13 Plan 12/17

Part 1: Notices 

To Debtors: This form sets out options that may be appropriate in some cases, but the presence of an option on the form does not 
indicate that the option is appropriate in your circumstances or that it is permissible in your judicial district.  Plans that 
do not comply with local rules and judicial rulings may not be confirmable.

In the following notice to creditors, you must check each box that applies.

To Creditors: Your rights may be affected by this plan. Your claim may be reduced, modified, or eliminated. 
You should read this plan carefully and discuss it with your attorney if you have one in this bankruptcy case. If you do not 
have an attorney, you may wish to consult one.  

If you oppose the plan’s treatment of your claim or any provision of this plan, you or your attorney must file an objection to 
confirmation at least 7 days before the date set for the hearing on confirmation, unless otherwise ordered by the Bankruptcy 
Court. The Bankruptcy Court may confirm this plan without further notice if no objection to confirmation is filed. See 
Bankruptcy Rule 3015. In addition, you may need to file a timely proof of claim in order to be paid under any plan. 

The following matters may be of particular importance. Debtors must check one box on each line to state whether or not the plan 
includes each of the following items.  If an item is checked as “Not Included” or if both boxes are checked, the provision will 
be ineffective if set out later in the plan.

1.1 A limit on the amount of a secured claim, set out in Section 3.2, which may result in a partial 
payment or no payment at all to the secured creditor

 Included  Not included

1.2 Avoidance of a judicial lien or nonpossessory, nonpurchase-money security interest, set out in 
Section 3.4

 Included  Not included

1.3 Nonstandard provisions, set out in Part 8  Included  Not included

 
Part 2: Plan Payments and Length of Plan

2.1 Debtor(s) will make regular payments to the trustee as follows:  

$ ___________   per_______ for  _____  months 

[and $ ___________   per_______ for  _____ months.] Insert additional lines if needed.

If fewer than 60 months of payments are specified, additional monthly payments will be made to the extent necessary to make the 
payments to creditors specified in this plan.

 Check if this is an amended 
plan, and list below the 
sections of the plan that have 
been changed. 

_________________________________ 

_________________________________ 

 

 

 
 
 
Debtor 1 __________________________________________________________________  
 First Name Middle Name Last Name 
 
 
Debtor 2 ________________________________________________________________ 
(Spouse, if filing) First Name Middle Name Last Name 
 
 
United States Bankruptcy Court for the: ______________________ District of ______________ 
  (State) 
 
Case number ___________________________________________ 
 (If known) 

  Fill in this information to identify your case:

 

6
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2.2 Regular payments to the trustee will be made from future income in the following manner:

Check all that apply.

 Debtor(s) will make payments pursuant to a payroll deduction order.  

 Debtor(s) will make payments directly to the trustee. 

 Other (specify method of payment):____________________________. 

2.3 Income tax refunds. 

Check one.

 Debtor(s) will retain any income tax refunds received during the plan term. 

 Debtor(s) will supply the trustee with a copy of each income tax return filed during the plan term within 14 days of filing the return and will 
turn over to the trustee all income tax refunds received during the plan term.  

 Debtor(s) will treat income tax refunds as follows: 

               ____________________________________________________________________________________________________

       ____________________________________________________________________________________________________ 

2.4 Additional payments.  

Check one. 

 None. If “None” is checked, the rest of § 2.4 need not be completed or reproduced. 

 Debtor(s) will make additional payment(s) to the trustee from other sources, as specified below. Describe the source, estimated amount, 
and date of each anticipated payment.  

           ___________________________________________________________________________________________________________

        ___________________________________________________________________________________________________________ 

2.5 The total amount of estimated payments to the trustee provided for in §§ 2.1 and 2.4 is $ __________________.

Part 3:: Treatment of Secured Claims

3.1 Maintenance of payments and cure of default, if any. 

Check one.

 None. If “None” is checked, the rest of § 3.1 need not be completed or reproduced. 

 The debtor(s) will maintain the current contractual installment payments on the secured claims listed below, with any changes required by 
the applicable contract and noticed in conformity with any applicable rules.  These payments will be disbursed either by the trustee or 
directly by the debtor(s), as specified below.  Any existing arrearage on a listed claim will be paid in full through disbursements by the 
trustee, with interest, if any, at the rate stated. Unless otherwise ordered by the court, the amounts listed on a proof of claim filed before the 
filing deadline under Bankruptcy Rule 3002(c) control over any contrary amounts listed below as to the current installment payment and 
arrearage. In the absence of a contrary timely filed proof of claim, the amounts stated below are controlling. If relief from the automatic stay 
is ordered as to any item of collateral listed in this paragraph, then, unless otherwise ordered by the court, all payments under this 
paragraph as to that collateral will cease, and all secured claims based on that collateral will no longer be treated by the plan. The final 
column includes only payments disbursed by the trustee rather than by the debtor(s).  

 

 
 
 

Name of creditor Collateral Current installment 
payment
(including escrow )

Amount of 
arrearage  (if 
any)  

Interest rate on 
arrearage 
(if applicable)

Monthly plan 
payment on 
arrearage  

Estimated total 
payments by 
trustee 

 

 
_________________ ____________ $___________ 

Disbursed by: 
 Trustee 
  Debtor(s) 

$___________ _______% $___________ $____________ 
 

 
_________________ ____________ $___________ 

Disbursed by: 
 Trustee 
 Debtor(s) 

$___________ _______% $___________ $____________ 
 

Insert additional claims as needed.

7
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3.2 Request for valuation of security, payment of fully secured claims, and modification of undersecured claims. Check one.

 None. If “None” is checked, the rest of § 3.2 need not be completed or reproduced.

The remainder of this paragraph will be effective only if the applicable box in Part 1 of this plan is checked.

 The debtor(s) request that the court determine the value of the secured claims listed below. For each non-governmental secured claim 
listed below, the debtor(s) state that the value of the secured claim should be as set out in the column headed Amount of secured 
claim. For secured claims of governmental units, unless otherwise ordered by the court, the value of a secured claim listed in a proof of 
claim filed in accordance with the Bankruptcy Rules controls over any contrary amount listed below. For each listed claim, the value of 
the secured claim will be paid in full with interest at the rate stated below.  

The portion of any allowed claim that exceeds the amount of the secured claim will be treated as an unsecured claim under Part 5 of this 
plan. If the amount of a creditor’s secured claim is listed below as having no value, the creditor’s allowed claim will be treated in its entirety 
as an unsecured claim under Part 5 of this plan. Unless otherwise ordered by the court, the amount of the creditor’s total claim listed on the 
proof of claim controls over any contrary amounts listed in this paragraph. 

The holder of any claim listed below as having value in the column headed Amount of secured claim will retain the lien on the property interest 
of the debtor(s) or the estate(s) until the earlier of:  

(a) payment of the underlying debt determined under nonbankruptcy law, or 

(b) discharge of the underlying debt under 11 U.S.C. § 1328, at which time the lien will terminate and be released by the creditor.   

Name of creditor Estimated amount 
of creditor’s total 
claim

Collateral Value of 
collateral

Amount of 
claims senior to 
creditor’s claim

Amount of 
secured claim 

Interest 
rate

Monthly 
payment to 
creditor 

Estimated total 
of monthly 
payments

_____________ $_______ __________ $______ $_______ $______ ___% $_______ $_______

_____________ $_______ __________ $______ $_______ $______ ___% $_______ $_______ 

 
Insert additional claims as needed.

3.3 Secured claims excluded from 11 U.S.C. § 506. 

Check one.

 None. If “None” is checked, the rest of § 3.3 need not be completed or reproduced.

 The claims listed below were either:  

(1) incurred within 910 days before the petition date and secured by a purchase money security interest in a motor vehicle acquired for the 
personal use of the debtor(s), or  

(2)  incurred within 1 year of the petition date and secured by a purchase money security interest in any other thing of value.  

These claims will be paid in full under the plan with interest at the rate stated below. These payments will be disbursed either by the trustee or 
directly by the debtor(s), as specified below.  Unless otherwise ordered by the court, the claim amount stated on a proof of claim filed before the 
filing deadline under Bankruptcy Rule 3002(c) controls over any contrary amount listed below.  In the absence of a contrary timely filed proof of 
claim, the amounts stated below are controlling. The final column includes only payments disbursed by the trustee rather than by the debtor(s).  

 

Name of creditor Collateral Amount of claim Interest 
rate

Monthly plan 
payment

Estimated total 
payments by trustee

______________________________ ______________________ $___________  _____% $________  

Disbursed by: 

 Trustee 
 Debtor(s) 

$_________________ 

______________________________ ______________________ $___________  _____% $________  

Disbursed by: 

 Trustee 
 Debtor(s) 

$_________________ 

Insert additional claims as needed.
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3.4 Lien avoidance. 

Check one.

 None. If “None” is checked, the rest of § 3.4 need not be completed or reproduced.
The remainder of this paragraph will be effective only if the applicable box in Part 1 of this plan is checked.

 The judicial liens or nonpossessory, nonpurchase money security interests securing the claims listed below impair exemptions to which the 
debtor(s) would have been entitled under 11 U.S.C. § 522(b). Unless otherwise ordered by the court, a judicial lien or security interest 
securing a claim listed below will be avoided to the extent that it impairs such exemptions upon entry of the order confirming the plan. The 
amount of the judicial lien or security interest that is avoided will be treated as an unsecured claim in Part 5 to the extent allowed. The 
amount, if any, of the judicial lien or security interest that is not avoided will be paid in full as a secured claim under the plan. See 11 U.S.C. 
§ 522(f) and Bankruptcy Rule 4003(d). If more than one lien is to be avoided, provide the information separately for each lien.

Information regarding judicial 
lien or security interest 

Calculation of lien avoidance Treatment of remaining 
secured claim  

 
Name of creditor a. Amount of lien    $______________ Amount of secured claim after 

avoidance (line a minus line f) 
$_______________________ 

 __________________ b. Amount of all other liens    $______________ 

Collateral c.  Value of claimed exemptions + $______________ Interest rate (if applicable)

 __________________ d.  Total of adding lines a, b, and c    $______________   _____ % 

 
Lien identification (such as 
judgment date, date of lien 
recording, book and page number)

e.   Value of debtor(s)’ interest in 
property − $______________ 

Monthly payment on secured 
claim
$_______________________ 

 __________________ 

__________________ 
f.  Subtract line e from line d.     $______________ 

Estimated total payments on 
secured claim
$_______________________ 

Extent of exemption impairment  

(Check applicable box):  

 Line f is equal to or greater than line a.  

The entire lien is avoided. (Do not complete the next column.) 

 Line f is less than line a.  

A portion of the lien is avoided. (Complete the next column.)

 

Insert additional claims as needed. 

3.5 Surrender of collateral. 

Check one.

 None. If “None” is checked, the rest of § 3.5 need not be completed or reproduced.

 The debtor(s) elect to surrender to each creditor listed below the collateral that secures the creditor’s claim.  The debtor(s) request that 
upon confirmation of this plan the stay under 11 U.S.C. § 362(a) be terminated as to the collateral only and that the stay under § 1301 
be terminated in all respects.  Any allowed unsecured claim resulting from the disposition of the collateral will be treated in Part 5 below. 

Name of creditor Collateral

______________________________________________________ _____________________________________________

______________________________________________________ _____________________________________________

Insert additional claims as needed.

9
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Part 4: Treatment of Fees and Priority Claims

4.1 General

Trustee’s fees and all allowed priority claims, including domestic support obligations other than those treated in § 4.5, will be paid in full without 
postpetition interest. 

4.2 Trustee’s fees

Trustee’s fees are governed by statute and may change during the course of the case but are estimated to be ________% of plan payments; and 
during the plan term, they are estimated to total $___________. 

4.3 Attorney’s fees

The balance of the fees owed to the attorney for the debtor(s) is estimated to be $___________.  

4.4 Priority claims other than attorney’s fees and those treated in § 4.5. 

Check one.

 None. If “None” is checked, the rest of § 4.4 need not be completed or reproduced. 

 The debtor(s) estimate the total amount of other priority claims to be _____________.

4.5 Domestic support obligations assigned or owed to a governmental unit and paid less than full amount. 

Check one.

 None. If “None” is checked, the rest of § 4.5 need not be completed or reproduced. 

 The allowed priority claims listed below are based on a domestic support obligation that has been assigned to or is owed to a 
governmental unit and will be paid less than the full amount of the claim under 11 U.S.C. § 1322(a)(4).  This plan provision 
requires that payments in § 2.1 be for a term of 60 months; see 11 U.S.C. § 1322(a)(4).

 
Name of creditor Amount of claim to be paid   

_______________________________________________________________________________ $__________________________ 

 
_______________________________________________________________________________ $__________________________ 

  

Insert additional claims as needed. 

Part 5: Treatment of Nonpriority Unsecured Claims

 

5.1 Nonpriority unsecured claims not separately classified.

Allowed nonpriority unsecured claims that are not separately classified will be paid, pro rata. If more than one option is checked, the option 
providing the largest payment will be effective. Check all that apply.

 The sum of $___________. 

 _______% of the total amount of these claims, an estimated payment of $_________.  

 The funds remaining after disbursements have been made to all other creditors provided for in this plan. 

If the estate of the debtor(s) were liquidated under chapter 7, nonpriority unsecured claims would be paid approximately $__________. 
Regardless of the options checked above, payments on allowed nonpriority unsecured claims will be made in at least this amount.  

10
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5.2 Maintenance of payments and cure of any default on nonpriority unsecured claims. Check one.  

 None. If “None” is checked, the rest of § 5.2 need not be completed or reproduced.

 The debtor(s) will maintain the contractual installment payments and cure any default in payments on the unsecured claims listed below 
on which the last payment is due after the final plan payment. These payments will be disbursed either by the trustee or directly by the 
debtor(s), as specified below. The claim for the arrearage amount will be paid in full as specified below and disbursed by the trustee. 
The final column includes only payments disbursed by the trustee rather than by the debtor(s). 

Name of creditor Current installment 
payment

Amount of arrearage 
to be paid

Estimated total 
payments by 
trustee

__________________________________________________ $___________  

Disbursed by: 
 Trustee 
 Debtor(s) 

$______________ $____________ 

__________________________________________________ $___________  

Disbursed by: 
 Trustee 
 Debtor(s) 

$______________ $____________ 

Insert additional claims as needed. 

5.3 Other separately classified nonpriority unsecured claims. Check one.

 None. If “None” is checked, the rest of § 5.3 need not be completed or reproduced.

 The nonpriority unsecured allowed claims listed below are separately classified and will be treated as follows 

Name of creditor Basis for separate classification 
and treatment

Amount to be paid 
on the claim

Interest rate 
(if applicable)

Estimated total 
amount of 
payments

_______________________________ ____________________________ $_____________ ______% $__________ 

_______________________________ ____________________________ $_____________ ______% $__________ 

Insert additional claims as needed.

 

Part 6: Executory Contracts and Unexpired Leases

6.1 The executory contracts and unexpired leases listed below are assumed and will be treated as specified. All other executory contracts 
and unexpired leases are rejected. Check one.

 None. If “None” is checked, the rest of § 6.1 need not be completed or reproduced.

 Assumed items. Current installment payments will be disbursed either by the trustee or directly by the debtor(s), as specified below, subject 
to any contrary court order or rule.  Arrearage payments will be disbursed by the trustee.  The final column includes only payments disbursed 
by the trustee rather than by the debtor(s). 
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Name of creditor Description of leased 
property or executory 
contract

Current installment 
payment

Amount of 
arrearage to 
be paid

Treatment of arrearage

(Refer to other plan 
section if applicable)

Estimated total 
payments by 
trustee 

____________________ __________________ $___________  
Disbursed by: 
 Trustee 

 Debtor(s) 

 

$__________ __________________ 

__________________ 

$__________ 

____________________ __________________ $___________  
Disbursed by: 
 Trustee 

 Debtor(s) 

 

$__________ __________________ 

__________________ 

$__________

Insert additional contracts or leases as needed. 

 

Part 7: Vesting of Property of the Estate

7.1 Property of the estate will vest in the debtor(s) upon

Check the applicable box:

 plan confirmation.  

 entry of discharge.     

 other:   ____________________________________________. 
 
 
 
 
 
 
 
 
 

Part 8: Nonstandard Plan Provisions

8.1 Check “None” or List Nonstandard Plan Provisions

 None. If “None” is checked, the rest of Part 8 need not be completed or reproduced.

Under Bankruptcy Rule 3015(c), nonstandard provisions must be set forth below. A nonstandard provision is a provision not otherwise included in the 
Official Form or deviating from it. Nonstandard provisions set out elsewhere in this plan are ineffective.

The following plan provisions will be effective only if there is a check in the box “Included” in § 1.3. 

_____________________________________________________________________________________________________________

_____________________________________________________________________________________________________________

_____________________________________________________________________________________________________________

_____________________________________________________________________________________________________________

_____________________________________________________________________________________________________________
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Part 9: Signature(s): 

9.1 Signatures of Debtor(s) and Debtor(s)’ Attorney

If the Debtor(s) do not have an attorney, the Debtor(s) must sign below; otherwise the Debtor(s) signatures are optional.  The attorney for the Debtor(s), if any, 
must sign below.

_________________________________________ _________________________________________ 
 Signature of Debtor 1  Signature of Debtor 2 

 Executed on _________________ Executed on __________________ 
 MM   /   DD   / YYYY  MM   /   DD   / YYYY 
 
 
 

_________________________________________ Date _________________   
Signature of Attorney for Debtor(s) MM   /   DD   / YYYY 

By filing this document, the Debtor(s), if not represented by an attorney, or the Attorney for Debtor(s)
also certify(ies) that the wording and order of the provisions in this Chapter 13 plan are identical to 
those contained in Official Form 113, other than any nonstandard provisions included in Part 8.
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Exhibit: Total Amount of Estimated Trustee Payments 

  The following are the estimated payments that the plan requires the trustee to disburse.  If there is any difference between the amounts set 
out below and the actual plan terms, the plan terms control.  

a.  Maintenance and cure payments on secured claims (Part 3, Section 3.1 total)    

b. Modified secured claims (Part 3, Section 3.2 total)       

c. Secured claims excluded from 11 U.S.C. § 506 (Part 3, Section 3.3 total)   

d. Judicial liens or security interests partially avoided (Part 3, Section 3.4 total) 

e. Fees and priority claims (Part 4 total) 

f. Nonpriority unsecured claims (Part 5, Section 5.1, highest stated amount) 

g. Maintenance and cure payments on unsecured claims (Part 5, Section 5.2 total) 

h. Separately classified unsecured claims (Part 5, Section 5.3 total) 

i. Trustee payments on executory contracts and unexpired leases (Part 6, Section 6.1 total)

j. Nonstandard payments (Part 8, total)  +

$______________ 

$______________ 

$______________ 

$______________ 

$______________ 

$______________ 

$______________ 

$______________ 

$______________ 

$______________ 

       Total of lines a through j

 

       $_______________ 
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Chapter 11 – Reorganization

• An Agreement in the 
form of a Plan to repay a 
portion of the debt over a 
period of time…

• While maintaining 
possession and control 
over the asset

• Debtor becomes  
Debtor-in-Possession

Petition

• The request for a 
bankruptcy discharge

• The instrument filed to 
initiate a bankruptcy case

• Triggers automatic stay

• Accompanied by 
Schedules
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Official Form 425A Plan of Reorganization for Small Business Under Chapter 11 page 1 

 

  

  Check if this is an amended filing 

 
Official Form 425A 
 
Plan of Reorganization for Small Business Under Chapter 11 12/17 

[Name of Proponent                         ]’s Plan of Reorganization, Dated [Insert Date]  

 Article 1: Summary 

This Plan of Reorganization (the Plan) under chapter 11 of the Bankruptcy Code (the Code) proposes to pay 
creditors of [insert the name of the Debtor] (the Debtor) from [Specify sources of payment, such as an infusion of capital, loan 
proceeds, sale of assets, cash flow from operations, or future income].  

This Plan provides for:                  classes of priority claims; 
                  classes of secured claims;  
                  classes of non-priority unsecured clams; and 
                  classes of equity security holders.  
  
Non-priority unsecured creditors holding allowed claims will receive distributions, which the proponent of this 
Plan has valued at approximately __ cents on the dollar. This Plan also provides for the payment of 
administrative and priority claims. 
All creditors and equity security holders should refer to Articles 3 through 6 of this Plan for information 
regarding the precise treatment of their claim. A disclosure statement that provides more detailed information 
regarding this Plan and the rights of creditors and equity security holders has been circulated with this Plan. 
Your rights may be affected. You should read these papers carefully and discuss them with your attorney, if you 
have one. (If you do not have an attorney, you may wish to consult one.)  

 Article 2: Classification of Claims and Interests 

2.01  Class 1 ................................  All allowed claims entitled to priority under § 507(a) of the Code (except administrative 
expense claims under § 507(a)(2), [“gap” period claims in an involuntary case under § 507(a)(3),] 
and priority tax claims under § 507(a)(8)). 

[Add classes of priority claims, if applicable]  

2.02  Class 2 ...................................  The claim of       ________________________________                  , to the extent 
allowed as a secured claim under § 506 of the Code.  

[Add other classes of secured creditors, if any. Note: Section 1129(a)(9)(D) of the Code provides that a 
secured tax claim which would otherwise meet the description of a priority tax claim under § 507(a)(8) of the 
Code is to be paid in the same manner and over the same period as prescribed in § 507(a)(8).]  

2.03  Class 3 ...................................  All non-priority unsecured claims allowed under § 502 of the Code.  

[Add other classes of unsecured claims, if any.]  

Debtor Name __________________________________________________________________    
United States Bankruptcy Court for the:_______________________ District of __________     (State) 

Case number: _________________________  

Fill in this information to identify the case: 
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Debtor Name _______________________________________________________ Case number_____________________________________  

 

Official Form 425A Plan of Reorganization for Small Business Under Chapter 11 page 2 

 

2.04  Class 4 ...................................  Equity interests of the Debtor. [If the Debtor is an individual, change this heading to The interests of 
the individual Debtor in property of the estate.] 

 Article 3: Treatment of Administrative Expense Claims, Priority Tax Claims, and Quarterly and Court Fees 

3.01  Unclassified claims Under section § 1123(a)(1), administrative expense claims, [“gap” period claims in an 
involuntary case allowed under § 502(f) of the Code,] and priority tax claims are not in classes. 

3.02  Administrative expense 
claims 

Each holder of an administrative expense claim allowed under § 503 of the Code, [and 
a “gap” claim in an involuntary case allowed under § 502(f) of the Code,] will be paid in full on the 
effective date of this Plan, in cash, or upon such other terms as may be agreed upon 
by the holder of the claim and the Debtor.  

3.03  Priority tax claims Each holder of a priority tax claim will be paid [Specify terms of treatment consistent 
with § 1129(a)(9)(C) of the Code].  

3.04  Statutory fees All fees required to be paid under 28 U.S.C. § 1930 that are owed on or before the 
effective date of this Plan have been paid or will be paid on the effective date.  

3.05  Prospective quarterly fees All quarterly fees required to be paid under 28 U.S.C. § 1930(a)(6) or (a)(7) will accrue 
and be timely paid until the case is closed, dismissed, or converted to another chapter 
of the Code.  

 Article 4: Treatment of Claims and Interests Under the Plan 

4.01  Claims and interests shall be treated as follows under this Plan: 

 Class  Impairment  Treatment  

 
Class 1 - Priority claims 
excluding those in Article 3  

 Impaired  
 Unimpaired 

[Insert treatment of priority claims in this Class, including the 
form, amount and timing of distribution, if any.   
For example: “Class 1 is unimpaired by this Plan, and each 
holder of a Class 1 Priority Claim will be paid in full, in cash, 
upon the later of the effective date of this Plan, or the date 
on which such claim is allowed by a final non-appealable 
order. Except: ________.”]  
[Add classes of priority claims if applicable] 

 
Class 2 – Secured claim of 
[Insert name of secured 
creditor.]   

 Impaired  
 Unimpaired 

[Insert treatment of secured claim in this Class, including 
the form, amount and timing of distribution, if any.]  
[Add classes of secured claims if applicable]  

 
Class 3 – Non-priority 
unsecured creditors  

 Impaired  
 Unimpaired 

[Insert treatment of unsecured creditors in this Class, 
including the form, amount and timing of distribution, if any.] 
[Add administrative convenience class if applicable]  

 
Class 4 - Equity security 
holders of the Debtor  

 Impaired  
 Unimpaired 

[Insert treatment of equity security holders in this Class, 
including the form, amount and timing of distribution, if any.]  

 Article 5: Allowance and Disallowance of Claims 

5.01  Disputed claim A disputed claim is a claim that has not been allowed or disallowed [by a final non-
appealable order], and as to which either:  

(i) a proof of claim has been filed or deemed filed, and the Debtor or another party in 
interest has filed an objection; or 

(ii) no proof of claim has been filed, and the Debtor has scheduled such claim as 
disputed, contingent, or unliquidated. 

5.02  Delay of distribution on a 
disputed claim 

No distribution will be made on account of a disputed claim unless such claim is 
allowed [by a final non-appealable order].   
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Debtor Name _______________________________________________________ Case number_____________________________________  

 

Official Form 425A Plan of Reorganization for Small Business Under Chapter 11 page 3 

 

5.03  Settlement of disputed 
claims 

The Debtor will have the power and authority to settle and compromise a disputed 
claim with court approval and compliance with Rule 9019 of the Federal Rules of 
Bankruptcy Procedure. 

 Article 6: Provisions for Executory Contracts and Unexpired Leases 

6.01  Assumed executory 
contracts and unexpired 
leases 

(a) The Debtor assumes, and if applicable assigns, the following executory 
contracts and unexpired leases as of the effective date: 

 [List assumed, or if applicable assigned, executory contracts and unexpired leases.]  

 (b) Except for executory contracts and unexpired leases that have been assumed, 
and if applicable assigned, before the effective date or under section 6.01(a) of 
this Plan, or that are the subject of a pending motion to assume, and if 
applicable assign, the Debtor will be conclusively deemed to have rejected all 
executory contracts and unexpired leases as of the effective date. 

 A proof of a claim arising from the rejection of an executory contract or 
unexpired lease under this section must be filed no later than __________ days 
after the date of the order confirming this Plan.  

 Article 7: Means for Implementation of the Plan 

 [Insert here provisions regarding how the plan will be implemented as required under § 1123(a)(5) of the 
Code. For example, provisions may include those that set out how the plan will be funded, including any 
claims reserve to be established in connection with the plan, as well as who will be serving as directors, 
officers or voting trustees of the reorganized Debtor.]  

 Article 8: General Provisions  

8.01  Definitions and rules of 
construction 

The definitions and rules of construction set forth in §§ 101 and 102 of the 
Code shall apply when terms defined or construed in the Code are used in 
this Plan, and they are supplemented by the following definitions:  

[Insert additional definitions if necessary].  

8.02 Effective date The effective date of this Plan is the first business day following the date that 
is 14 days after the entry of the confirmation order. If, however, a stay of the 
confirmation order is in effect on that date, the effective date will be the first 
business day after the date on which the stay expires or is otherwise 
terminated. 

8.03  Severability If any provision in this Plan is determined to be unenforceable, the 
determination will in no way limit or affect the enforceability and operative 
effect of any other provision of this Plan. 

8.04  Binding effect The rights and obligations of any entity named or referred to in this Plan will 
be binding upon, and will inure to the benefit of the successors or assigns of 
such entity. 

8.05  Captions The headings contained in this Plan are for convenience of reference only and 
do not affect the meaning or interpretation of this Plan. 
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Debtor Name _______________________________________________________ Case number_____________________________________  

 

Official Form 425A Plan of Reorganization for Small Business Under Chapter 11 page 4 

 

[8.06  Controlling effect Unless a rule of law or procedure is supplied by federal law (including the 
Code or the Federal Rules of Bankruptcy Procedure), the laws of the State of  
____________ govern this Plan and any agreements, documents, and 
instruments executed in connection with this Plan, except as otherwise 
provided in this Plan.]   

[8.07  Corporate governance [If the Debtor is a corporation include provisions required by § 1123(a)(6) of the Code.] 

 

 

[8.08  Retention of Jurisdiction Language addressing the extent and the scope of the bankruptcy court’s jurisdiction 
after the effective date of the plan.]   

 Article 9: Discharge  

           Check one box. 

9.01    Discharge if the Debtor is an individual and § 1141(d)(3) is not applicable. 
Confirmation of this Plan does not discharge any debt provided for in this Plan until 
the court grants a discharge on completion of all payments under this Plan, or as 
otherwise provided in § 1141(d)(5) of the Code. The Debtor will not be discharged 
from any debt excepted from discharge under § 523 of the Code, except as 
provided in Rule 4007(c) of the Federal Rules of Bankruptcy Procedure.  

   Discharge if the Debtor is a partnership and § 1141(d)(3) is not applicable. On the 
effective date of this Plan, the Debtor will be discharged from any debt that arose 
before confirmation of this Plan, to the extent specified in § 1141(d)(1)(A) of the 
Code. The Debtor will not be discharged from any debt imposed by this Plan.  

   Discharge if the Debtor is a corporation and § 1141(d)(3) is not applicable.  On the 
effective date of this Plan, the Debtor will be discharged from any debt that arose 
before confirmation of this Plan, to the extent specified in § 1141(d)(1)(A) of the Code, 
except that the Debtor will not be discharged of any debt:  

 (i)  imposed by this Plan; or 

 (ii) to the extent provided in § 1141(d)(6).  

   
No discharge if § 1141(d)(3) is applicable. In accordance with § 1141(d)(3) of the 
Code, the Debtor will not receive any discharge of debt in this bankruptcy case.  
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Debtor Name _______________________________________________________ Case number_____________________________________  

 

Official Form 425A Plan of Reorganization for Small Business Under Chapter 11 page 5 

 

 
 

 Article 10: Other Provisions 

 [Insert other provisions, as applicable.]  

  

 

Respectfully submitted,  

 ____________________________________________________    ____________________________________________________ 
 [Signature of the Plan Proponent]                                               [Printed Name] 
 
 

 ____________________________________________________   ____________________________________________________ 
     [Signature of the Attorney for the Plan Proponent]                    [Printed Name] 
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Official Form 101 Voluntary Petition for Individuals Filing for Bankruptcy page 1 

Official Form 101 
Voluntary Petition for Individuals Filing for Bankruptcy 12/17

The bankruptcy forms use you and Debtor 1 to refer to a debtor filing alone. A married couple may file a bankruptcy case together—called a 
joint case—and in joint cases, these forms use you to ask for information from both debtors. For example, if a form asks, “Do you own a car,” 
the answer would be yes if either debtor owns a car. When information is needed about the spouses separately, the form uses Debtor 1 and 
Debtor 2 to distinguish between them. In joint cases, one of the spouses must report information as Debtor 1 and the other as Debtor 2. The 
same person must be Debtor 1 in all of the forms. 
Be as complete and accurate as possible. If two married people are filing together, both are equally responsible for supplying correct 
information. If more space is needed, attach a separate sheet to this form. On the top of any additional pages, write your name and case number 
(if known). Answer every question. 

Part 1: Identify Yourself

About Debtor 1: About Debtor 2 (Spouse Only in a Joint Case): 

1. Your full name
Write the name that is on your
government-issued picture
identification (for example,
your driver’s license or
passport).

Bring your picture
identification to your meeting
with the trustee.

__________________________________________________ 
First name 

__________________________________________________ 
Middle name 

__________________________________________________ 
Last name 

___________________________ 
Suffix (Sr., Jr., II, III) 

__________________________________________________ 
First name 

__________________________________________________ 
Middle name 

__________________________________________________ 
Last name 

___________________________ 
Suffix (Sr., Jr., II, III) 

2. All other names you
have used in the last 8
years
Include your married or
maiden names.

__________________________________________________ 
First name 

__________________________________________________ 
Middle name 

__________________________________________________ 
Last name 

__________________________________________________ 
First name 

__________________________________________________ 
Middle name 

__________________________________________________ 
Last name 

__________________________________________________ 
First name 

__________________________________________________ 
Middle name 

__________________________________________________ 
Last name 

__________________________________________________ 
First name 

__________________________________________________ 
Middle name 

__________________________________________________ 
Last name 

3. Only the last 4 digits of
your Social Security
number or federal
Individual Taxpayer
Identification number
(ITIN)

xxx  – xx – ____  ____  ____  ____ 
OR 

9 xx   – xx  – ____  ____  ____  ____ 

xxx  – xx – ____  ____  ____  ____ 
OR 

9 xx   – xx  – ____  ____  ____  ____ 

United States Bankruptcy Court for the: 

________________   District of  ________

Case number (If known): _________________________  Chapter you are filing under: 
 Chapter 7 
 Chapter 11
 Chapter 12
 Chapter 13

Fill in this information to identify your case: 

 Check if this is an
amended filing
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
 First Name Middle Name Last Name 

 

   Official Form 101 Voluntary Petition for Individuals Filing for Bankruptcy page 2 

 About Debtor 1:  About Debtor 2 (Spouse Only in a Joint Case): 

4. Any business names 
and Employer 
Identification Numbers 
(EIN) you have used in 
the last 8 years 
Include trade names and  
doing business as names 

 I have not used any business names or EINs. 

_________________________________________________ 
Business name 

_________________________________________________ 
Business name 

___  ___   –  ___  ___  ___  ___  ___  ___ ___ 
EIN 

___  ___   –  ___  ___  ___  ___  ___  ___ ___ 
EIN 

 
 I have not used any business names or EINs. 

_________________________________________________ 
Business name 

_________________________________________________ 
Business name 

___  ___   –  ___  ___  ___  ___  ___  ___ ___ 
EIN 

___  ___   –  ___  ___  ___  ___  ___  ___ ___ 
EIN 

5. Where you live  

_________________________________________________ 
Number Street 

_________________________________________________ 

_________________________________________________ 
City State ZIP Code  

_________________________________________________ 
County 

If your mailing address is different from the one 
above, fill it in here. Note that the court will send 
any notices to you at this mailing address. 

_________________________________________________ 
Number Street 

_________________________________________________ 
P.O. Box 

_________________________________________________ 
City State ZIP Code  

 
If Debtor 2 lives at a different address: 

_________________________________________________ 
Number Street 

_________________________________________________ 

_________________________________________________ 
City State ZIP Code  

_________________________________________________ 
County 

If Debtor 2’s mailing address is different from 
yours, fill it in here. Note that the court will send 
any notices to this mailing address. 

_________________________________________________ 
Number Street 

_________________________________________________ 
P.O. Box 

_________________________________________________ 
City State ZIP Code 

6. Why you are choosing 
this district to file for 
bankruptcy  

Check one: 

 Over the last 180 days before filing this petition, 
I have lived in this district longer than in any 
other district. 

 I have another reason. Explain.  
(See 28 U.S.C. § 1408.) 

________________________________________ 

________________________________________ 

________________________________________ 

________________________________________ 

 Check one: 

 Over the last 180 days before filing this petition, 
I have lived in this district longer than in any 
other district. 

 I have another reason. Explain.  
(See 28 U.S.C. § 1408.) 

________________________________________ 

________________________________________ 

________________________________________ 

________________________________________ 
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
 First Name Middle Name Last Name 

 

   Official Form 101 Voluntary Petition for Individuals Filing for Bankruptcy page 3 

Part 2:  Tell the Court About Your Bankruptcy Case 

7. The chapter of the 
Bankruptcy Code you 
are choosing to file 
under 

Check one. (For a brief description of each, see Notice Required by 11 U.S.C. § 342(b) for Individuals Filing 
for Bankruptcy (Form 2010)). Also, go to the top of page 1 and check the appropriate box. 

 Chapter 7  

 Chapter 11 

 Chapter 12 

 Chapter 13 

8. How you will pay the fee  I will pay the entire fee when I file my petition. Please check with the clerk’s office in your 
local court for more details about how you may pay. Typically, if you are paying the fee 
yourself, you may pay with cash, cashier’s check, or money order. If your attorney is 
submitting your payment on your behalf, your attorney may pay with a credit card or check 
with a pre-printed address. 

 I need to pay the fee in installments. If you choose this option, sign and attach the 
Application for Individuals to Pay The Filing Fee in Installments (Official Form 103A).  

 I request that my fee be waived (You may request this option only if you are filing for Chapter 7. 
By law, a judge may, but is not required to, waive your fee, and may do so only if your income is 
less than 150% of the official poverty line that applies to your family size and you are unable to 
pay the fee in installments). If you choose this option, you must fill out the Application to Have the 
Chapter 7 Filing Fee Waived (Official Form 103B) and file it with your petition.  

9. Have you filed for 
bankruptcy within the 
last 8 years? 

 No  
 Yes.  District  __________________________  When  _______________  Case number ___________________________ 

    MM /  DD  / YYYY 
 District  __________________________  When  _______________  Case number ___________________________ 
    MM /  DD  / YYYY 
 District __________________________  When  _______________  Case number ___________________________ 
    MM /  DD  / YYYY 

10. Are any bankruptcy 
cases pending or being 
filed by a spouse who is 
not filing this case with  
you, or by a business 
partner, or by an 
affiliate? 

  No 

 Yes.  Debtor  _________________________________________________  Relationship to you _____________________ 

 District  __________________________ When  _______________  Case number, if known____________________ 
    MM / DD / YYYY 

 Debtor  _________________________________________________  Relationship to you _____________________ 

 District  __________________________ When  _______________  Case number, if known____________________ 
    MM / DD / YYYY 

11. Do you rent your 
residence? 

 No.  Go to line 12. 
 Yes. Has your landlord obtained an eviction judgment against you? 

 No. Go to line 12. 
 Yes. Fill out Initial Statement About an Eviction Judgment Against You (Form 101A) and file it as 

part of this bankruptcy petition. 
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
 First Name Middle Name Last Name 

 

   Official Form 101 Voluntary Petition for Individuals Filing for Bankruptcy page 4 

Part 3:  Report About Any Businesses You Own as a Sole Proprietor 

12. Are you a sole proprietor 
of any full- or part-time 
business? 
A sole proprietorship is a 
business you operate as an 
individual, and is not a 
separate legal entity such as 
a corporation, partnership, or 
LLC. 
If you have more than one 
sole proprietorship, use a 
separate sheet and attach it 
to this petition. 

 No. Go to Part 4. 

 Yes. Name and location of business 

  _______________________________________________________________________________________ 
Name of business, if any 

  _______________________________________________________________________________________ 
Number Street 

 _______________________________________________________________________________________ 

 _______________________________________________ _______ __________________________ 
  City State ZIP Code 

  Check the appropriate box to describe your business:  

 Health Care Business (as defined in 11 U.S.C. § 101(27A)) 

 Single Asset Real Estate (as defined in 11 U.S.C. § 101(51B)) 

 Stockbroker (as defined in 11 U.S.C. § 101(53A)) 

 Commodity Broker (as defined in 11 U.S.C. § 101(6)) 

 None of the above 

13. Are you filing under 
Chapter 11 of the 
Bankruptcy Code and 
are you a small business 
debtor? 
For a definition of small 
business debtor, see  
11 U.S.C. § 101(51D). 

If you are filing under Chapter 11, the court must know whether you are a small business debtor so that it 
can set appropriate deadlines. If you indicate that you are a small business debtor, you must attach your 
most recent balance sheet, statement of operations, cash-flow statement, and federal income tax return or if 
any of these documents do not exist, follow the procedure in 11 U.S.C. § 1116(1)(B). 

 No.  I am not filing under Chapter 11. 

 No.  I am filing under Chapter 11, but I am NOT a small business debtor according to the definition in 
the Bankruptcy Code. 

 Yes. I am filing under Chapter 11 and I am a small business debtor according to the definition in the 
Bankruptcy Code. 

Part 4: Report if You Own or Have Any Hazardous Property or Any Property That Needs Immediate Attention 

14. Do you own or have any 
property that poses or is 
alleged to pose a threat 
of imminent and 
identifiable hazard to 
public health or safety? 
Or do you own any 
property that needs 
immediate attention?  
For example, do you own 
perishable goods, or livestock 
that must be fed, or a building 
that needs urgent repairs? 

 No 

 Yes. What is the hazard?  ________________________________________________________________________ 

    
 ________________________________________________________________________ 

 If immediate attention is needed, why is it needed? _______________________________________________ 

   ________________________________________________________________________ 

 Where is the property? ________________________________________________________________________ 
 Number Street 

   
 ________________________________________________________________________ 

________________________________________ _______ ____________________ 
City  State ZIP Code  
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
 First Name Middle Name Last Name 

 

   Official Form 101 Voluntary Petition for Individuals Filing for Bankruptcy page 5 

Part 5:  Explain Your Efforts to Receive a Briefing About Credit Counseling 

15. Tell the court whether 
you have received a 
briefing about credit 
counseling. 

The law requires that you 
receive a briefing about credit 
counseling before you file for 
bankruptcy. You must 
truthfully check one of the 
following choices. If you 
cannot do so, you are not 
eligible to file. 

If you file anyway, the court 
can dismiss your case, you 
will lose whatever filing fee 
you paid, and your creditors 
can begin collection activities 
again. 

About Debtor 1: 

 

About Debtor 2 (Spouse Only in a Joint Case): 

You must check one: 

 I received a briefing from an approved credit 
counseling agency within the 180 days before I 
filed this bankruptcy petition, and I received a 
certificate of completion.  
Attach a copy of the certificate and the payment 
plan, if any, that you developed with the agency. 

 I received a briefing from an approved credit 
counseling agency within the 180 days before I 
filed this bankruptcy petition, but I do not have a 
certificate of completion.  
Within 14 days after you file this bankruptcy petition, 
you MUST file a copy of the certificate and payment 
plan, if any. 

 I certify that I asked for credit counseling 
services from an approved agency, but was 
unable to obtain those services during the 7 
days after I made my request, and exigent 
circumstances merit a 30-day temporary waiver 
of the requirement.   

To ask for a 30-day temporary waiver of the 
requirement, attach a separate sheet explaining 
what efforts you made to obtain the briefing, why 
you were unable to obtain it before you filed for 
bankruptcy, and what exigent circumstances 
required you to file this case. 

Your case may be dismissed if the court is 
dissatisfied with your reasons for not receiving a 
briefing before you filed for bankruptcy. 
If the court is satisfied with your reasons, you must 
still receive a briefing within 30 days after you file. 
You must file a certificate from the approved 
agency, along with a copy of the payment plan you 
developed, if any. If you do not do so, your case 
may be dismissed. 
Any extension of the 30-day deadline is granted 
only for cause and is limited to a maximum of 15 
days.  

 I am not required to receive a briefing about 
credit counseling because of: 

 Incapacity. I have a mental illness or a mental 
deficiency that makes me 
incapable of realizing or making 
rational decisions about finances.   

 Disability. My physical disability causes me 
to be unable to participate in a 
briefing in person, by phone, or 
through the internet, even after I 
reasonably tried to do so. 

 Active duty. I am currently on active military 
duty in a military combat zone.  

If you believe you are not required to receive a 
briefing about credit counseling, you must file a 
motion for waiver of credit counseling with the court. 

You must check one: 

 I received a briefing from an approved credit 
counseling agency within the 180 days before I 
filed this bankruptcy petition, and I received a 
certificate of completion.  
Attach a copy of the certificate and the payment 
plan, if any, that you developed with the agency. 

 I received a briefing from an approved credit 
counseling agency within the 180 days before I 
filed this bankruptcy petition, but I do not have a 
certificate of completion.  
Within 14 days after you file this bankruptcy petition, 
you MUST file a copy of the certificate and payment 
plan, if any. 

 I certify that I asked for credit counseling 
services from an approved agency, but was 
unable to obtain those services during the 7 
days after I made my request, and exigent 
circumstances merit a 30-day temporary waiver 
of the requirement.   

To ask for a 30-day temporary waiver of the 
requirement, attach a separate sheet explaining 
what efforts you made to obtain the briefing, why 
you were unable to obtain it before you filed for 
bankruptcy, and what exigent circumstances 
required you to file this case. 

Your case may be dismissed if the court is 
dissatisfied with your reasons for not receiving a 
briefing before you filed for bankruptcy. 
If the court is satisfied with your reasons, you must 
still receive a briefing within 30 days after you file. 
You must file a certificate from the approved 
agency, along with a copy of the payment plan you 
developed, if any. If you do not do so, your case 
may be dismissed. 
Any extension of the 30-day deadline is granted 
only for cause and is limited to a maximum of 15 
days.  

 I am not required to receive a briefing about 
credit counseling because of: 

 Incapacity. I have a mental illness or a mental 
deficiency that makes me 
incapable of realizing or making 
rational decisions about finances.   

 Disability. My physical disability causes me 
to be unable to participate in a 
briefing in person, by phone, or 
through the internet, even after I 
reasonably tried to do so. 

 Active duty. I am currently on active military 
duty in a military combat zone.  

If you believe you are not required to receive a 
briefing about credit counseling, you must file a 
motion for waiver of credit counseling with the court. 
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
 First Name Middle Name Last Name 

 

   Official Form 101 Voluntary Petition for Individuals Filing for Bankruptcy page 6 

 
Part 6:  Answer These Questions for Reporting Purposes 

16. What kind of debts do 
you have? 

16a. Are your debts primarily consumer debts? Consumer debts are defined in 11 U.S.C. § 101(8) 
as “incurred by an individual primarily for a personal, family, or household purpose.” 
 No. Go to line 16b. 
 Yes. Go to line 17. 

16b. Are your debts primarily business debts? Business debts are debts that you incurred to obtain 
money for a business or investment or through the operation of the business or investment. 

 No. Go to line 16c. 
 Yes. Go to line 17. 

16c. State the type of debts you owe that are not consumer debts or business debts.  

 _______________________________________________________________ 

17. Are you filing under 
Chapter 7? 

Do you estimate that after 
any exempt property is 
excluded and 
administrative expenses 
are paid that funds will be 
available for distribution 
to unsecured creditors? 

 No.   I am not filing under Chapter 7. Go to line 18. 

 Yes. I am filing under Chapter 7. Do you estimate that after any exempt property is excluded and 
administrative expenses are paid that funds will be available to distribute to unsecured creditors? 

 No 

 Yes 

18. How many creditors do 
you estimate that you 
owe? 

 1-49 
 50-99 
 100-199 
 200-999 

 1,000-5,000 
 5,001-10,000 
 10,001-25,000 

 25,001-50,000 
 50,001-100,000 
 More than 100,000 

19. How much do you 
estimate your assets to 
be worth? 

 $0-$50,000 
 $50,001-$100,000 
 $100,001-$500,000 
 $500,001-$1 million 

 $1,000,001-$10 million 
 $10,000,001-$50 million  
 $50,000,001-$100 million 
 $100,000,001-$500 million 

 $500,000,001-$1 billion 
 $1,000,000,001-$10 billion 
 $10,000,000,001-$50 billion 
 More than $50 billion 

20. How much do you 
estimate your liabilities 
to be? 

 $0-$50,000 
 $50,001-$100,000 
 $100,001-$500,000 
 $500,001-$1 million 

 $1,000,001-$10 million 
 $10,000,001-$50 million 
 $50,000,001-$100 million 
 $100,000,001-$500 million 

 $500,000,001-$1 billion  
 $1,000,000,001-$10 billion 
 $10,000,000,001-$50 billion 
 More than $50 billion 

Part 7:  Sign Below 

For you  
I have examined this petition, and I declare under penalty of perjury that the information provided is true and 
correct. 

If I have chosen to file under Chapter 7, I am aware that I may proceed, if eligible, under Chapter 7, 11,12, or 13 
of title 11, United States Code. I understand the relief available under each chapter, and I choose to proceed 
under Chapter 7. 

If no attorney represents me and I did not pay or agree to pay someone who is not an attorney to help me fill out 
this document, I have obtained and read the notice required by 11 U.S.C. § 342(b). 

I request relief in accordance with the chapter of title 11, United States Code, specified in this petition. 

I understand making a false statement, concealing property, or obtaining money or property by fraud in connection 
with a bankruptcy case can result in fines up to $250,000, or imprisonment for up to 20 years, or both. 
18 U.S.C. §§ 152, 1341, 1519, and 3571. 

______________________________________________ _____________________________ 
 Signature of Debtor 1  Signature of Debtor 2 

 Executed on _________________ Executed on __________________ 
 MM  /  DD  / YYYY  MM  /  DD  / YYYY 
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
 First Name Middle Name Last Name 

 

   Official Form 101 Voluntary Petition for Individuals Filing for Bankruptcy page 7 

For your attorney, if you are 
represented by one 

If you are not represented 
by an attorney, you do not 
need to file this page. 

I, the attorney for the debtor(s) named in this petition, declare that I have informed the debtor(s) about eligibility 
to proceed under Chapter 7, 11, 12, or 13 of title 11, United States Code, and have explained the relief 
available under each chapter for which the person is eligible.  I also certify that I have delivered to the debtor(s) 
the notice required by 11 U.S.C. § 342(b) and, in a case in which § 707(b)(4)(D) applies, certify that I have no 
knowledge after an inquiry that the information in the schedules filed with the petition is incorrect.  

_________________________________ Date  _________________ 
 Signature of Attorney for Debtor  MM /  DD  / YYYY 

_________________________________________________________________________________________________ 
Printed name 

_________________________________________________________________________________________________ 
Firm name 

_________________________________________________________________________________________________ 
Number Street 

_________________________________________________________________________________________________ 

______________________________________________________ ____________ ______________________________ 
City State ZIP Code  

Contact phone  _____________________________________  Email address  ______________________________ 

______________________________________________________ ____________ 
Bar number State 
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
 First Name Middle Name Last Name 

 

   Official Form 101 Voluntary Petition for Individuals Filing for Bankruptcy page 8 

For you if you are filing this 
bankruptcy without an 
attorney 

If you are represented by 
an attorney, you do not 
need to file this page. 

The law allows you, as an individual, to represent yourself in bankruptcy court, but you 
should understand that many people find it extremely difficult to represent 
themselves successfully. Because bankruptcy has long-term financial and legal 
consequences, you are strongly urged to hire a qualified attorney.  

To be successful, you must correctly file and handle your bankruptcy case. The rules are very 
technical, and a mistake or inaction may affect your rights. For example, your case may be 
dismissed because you did not file a required document, pay a fee on time, attend a meeting or 
hearing, or cooperate with the court, case trustee, U.S. trustee, bankruptcy administrator, or audit 
firm if your case is selected for audit. If that happens, you could lose your right to file another 
case, or you may lose protections, including the benefit of the automatic stay.   

You must list all your property and debts in the schedules that you are required to file with the 
court. Even if you plan to pay a particular debt outside of your bankruptcy, you must list that debt 
in your schedules. If you do not list a debt, the debt may not be discharged. If you do not list 
property or properly claim it as exempt, you may not be able to keep the property. The judge can 
also deny you a discharge of all your debts if you do something dishonest in your bankruptcy 
case, such as destroying or hiding property, falsifying records, or lying. Individual bankruptcy 
cases are randomly audited to determine if debtors have been accurate, truthful, and complete. 
Bankruptcy fraud is a serious crime; you could be fined and imprisoned.  

If you decide to file without an attorney, the court expects you to follow the rules as if you had 
hired an attorney. The court will not treat you differently because you are filing for yourself. To be 
successful, you must be familiar with the United States Bankruptcy Code, the Federal Rules of 
Bankruptcy Procedure, and the local rules of the court in which your case is filed. You must also 
be familiar with any state exemption laws that apply. 

Are you aware that filing for bankruptcy is a serious action with long-term financial and legal 
consequences? 

 No 
 Yes 

Are you aware that bankruptcy fraud is a serious crime and that if your bankruptcy forms are 
inaccurate or incomplete, you could be fined or imprisoned?  

 No 
 Yes 

Did you pay or agree to pay someone who is not an attorney to help you fill out your bankruptcy forms?  
 No 
 Yes. Name of Person_____________________________________________________________________.  

Attach Bankruptcy Petition Preparer’s Notice, Declaration, and Signature (Official Form 119). 

By signing here, I acknowledge that I understand the risks involved in filing without an attorney. I 
have read and understood this notice, and I am aware that filing a bankruptcy case without an 
attorney may cause me to lose my rights or property if I do not properly handle the case. 

_______________________________________________ ______________________________ 
 Signature of Debtor 1  Signature of Debtor 2  

Date  _________________   Date  _________________ 
 MM /  DD  / YYYY  MM /  DD  / YYYY 

Contact phone  ______________________________________ Contact phone  ________________________________ 

Cell phone  ______________________________________ Cell phone ________________________________ 

Email address  ______________________________________ Email address ________________________________ 
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Official Form 106A/B Schedule A/B: Property page 1 

Official Form 106A/B 
Schedule A/B: Property 12/15

In each category, separately list and describe items. List an asset only once.  If an asset fits in more than one category, list the asset in the 
category where you think it fits best.  Be as complete and accurate as possible. If two married people are filing together, both are equally 
responsible for supplying correct information. If more space is needed, attach a separate sheet to this form. On the top of any additional pages, 
write your name and case number (if known). Answer every question. 

Part 1:  Describe Each Residence, Building, Land, or Other Real Estate You Own or Have an Interest In

1. Do you own or have any legal or equitable interest in any residence, building, land, or similar property?

 No. Go to Part 2.
 Yes. Where is the property?

1.1. _________________________________________ 
Street address, if available, or other description 

_________________________________________ 

_________________________________________ 
City State ZIP Code  

_________________________________________ 
County

What is the property? Check all that apply.

 Single-family home
 Duplex or multi-unit building
 Condominium or cooperative
 Manufactured or mobile home 

 Land 

 Investment property 

 Timeshare 

 Other __________________________________

Do not deduct secured claims or exemptions. Put 
the amount of any secured claims on Schedule D: 
Creditors Who Have Claims Secured by Property.

Current value of the 
entire property? 

$________________ 

Current value of the 
portion you own? 

$_______________ 

Describe the nature of your ownership 
interest (such as fee simple, tenancy by 
the entireties, or a life estate), if known.  

Who has an interest in the property? Check one.

Debtor 1 only 
Debtor 2 only 
Debtor 1 and Debtor 2 only
At least one of the debtors and another

__________________________________________

 Check if this is community property
(see instructions)

Other information you wish to add about this item, such as local 
property identification number: _______________________________ 

If you own or have more than one, list here: 

1.2. ________________________________________ 
Street address, if available, or other description 

________________________________________ 

________________________________________ 
City State ZIP Code  

________________________________________ 
County

What is the property? Check all that apply.

 Single-family home
 Duplex or multi-unit building
 Condominium or cooperative
 Manufactured or mobile home 

 Land 

 Investment property 

 Timeshare 

 Other __________________________________

Do not deduct secured claims or exemptions. Put 
the amount of any secured claims on Schedule D: 
Creditors Who Have Claims Secured by Property.

Current value of the 
entire property? 

$________________ 

Current value of the 
portion you own? 

$_________________

Describe the nature of your ownership 
interest (such as fee simple, tenancy by 
the entireties, or a life estate), if known.  

Who has an interest in the property? Check one. 

Debtor 1 only 
Debtor 2 only 
Debtor 1 and Debtor 2 only
At least one of the debtors and another

__________________________________________

 Check if this is community property
(see instructions)

Other information you wish to add about this item, such as local 
property identification number: _______________________________ 

Debtor 1 __________________________________________________________________  
First Name Middle Name Last Name

Debtor 2 ________________________________________________________________ 
(Spouse, if filing) First Name Middle Name Last Name 

United States Bankruptcy Court for the: __________ District of ___________ 

Case number ___________________________________________  

Fill in this information to identify your case and this filing: 

 Check if this is an
amended filing
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 106A/B Schedule A/B: Property page 2 

1.3. ________________________________________ 
Street address, if available, or other description 

________________________________________ 

________________________________________ 
City State ZIP Code  

________________________________________ 
County

What is the property? Check all that apply.

 Single-family home
 Duplex or multi-unit building
 Condominium or cooperative
 Manufactured or mobile home 

 Land 

 Investment property 

 Timeshare 

 Other __________________________________

Do not deduct secured claims or exemptions. Put 
the amount of any secured claims on Schedule D: 
Creditors Who Have Claims Secured by Property.

Current value of the 
entire property? 

$________________ 

Current value of the 
portion you own? 

$_________________

Describe the nature of your ownership 
interest (such as fee simple, tenancy by 
the entireties, or a life estate), if known.  

Who has an interest in the property? Check one. 

Debtor 1 only 
Debtor 2 only 
Debtor 1 and Debtor 2 only
At least one of the debtors and another

__________________________________________

 Check if this is community property
(see instructions)

Other information you wish to add about this item, such as local 
property identification number: _______________________________ 

2. Add the dollar value of the portion you own for all of your entries from Part 1, including any entries for pages
you have attached for Part 1. Write that number here. ......................................................................................   $_________________

Part 2: Describe Your Vehicles 

Do you own, lease, or have legal or equitable interest in any vehicles, whether they are registered or not? Include any vehicles 
you own that someone else drives. If you lease a vehicle, also report it on Schedule G: Executory Contracts and Unexpired Leases. 

3. Cars, vans, trucks, tractors, sport utility vehicles, motorcycles

No
 Yes

3.1. Make: ______________ 

Model: ______________ 

Year: ____________

Approximate mileage:   ____________ 

Other information: 

Who has an interest in the property? Check one. 

Debtor 1 only 
Debtor 2 only 
Debtor 1 and Debtor 2 only
At least one of the debtors and another

 Check if this is community property (see
instructions)

Do not deduct secured claims or exemptions. Put 
the amount of any secured claims on Schedule D: 
Creditors Who Have Claims Secured by Property.

Current value of the 
entire property? 

$________________ 

Current value of the 
portion you own? 

$________________

If you own or have more than one, describe here: 

3.2. Make: ______________ 

Model: ______________

Year: ____________

Approximate mileage:   ____________ 

Other information: 

Who has an interest in the property? Check one. 

Debtor 1 only 
Debtor 2 only 
Debtor 1 and Debtor 2 only
At least one of the debtors and another

 Check if this is community property (see
instructions)

Do not deduct secured claims or exemptions. Put 
the amount of any secured claims on Schedule D: 
Creditors Who Have Claims Secured by Property.

Current value of the 
entire property? 

$________________ 

Current value of the 
portion you own? 

$________________
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 106A/B Schedule A/B: Property page 3 

3.3. Make: ______________ 

Model: ______________

Year: ____________

Approximate mileage:   ____________ 

Other information: 

Who has an interest in the property? Check one. 

Debtor 1 only 
Debtor 2 only 
Debtor 1 and Debtor 2 only
At least one of the debtors and another

 Check if this is community property (see
instructions)

Do not deduct secured claims or exemptions. Put 
the amount of any secured claims on Schedule D: 
Creditors Who Have Claims Secured by Property.

Current value of the 
entire property? 

$________________ 

Current value of the 
portion you own? 

$________________

3.4. Make: ______________ 

Model: ______________

Year: ____________

Approximate mileage:   ____________ 

Other information: 

Who has an interest in the property? Check one. 

Debtor 1 only 
Debtor 2 only 
Debtor 1 and Debtor 2 only
At least one of the debtors and another

 Check if this is community property (see
instructions)

Do not deduct secured claims or exemptions. Put 
the amount of any secured claims on Schedule D: 
Creditors Who Have Claims Secured by Property.

Current value of the 
entire property? 

$________________ 

Current value of the 
portion you own? 

$________________

4. Watercraft, aircraft, motor homes, ATVs and other recreational vehicles, other vehicles, and accessories
Examples: Boats, trailers, motors, personal watercraft, fishing vessels, snowmobiles, motorcycle accessories

No
 Yes

4.1. Make:  ____________________ 

Model:  ____________________ 

Year:  ____________ 

Other information:  

Who has an interest in the property? Check one. 

Debtor 1 only 
Debtor 2 only 
Debtor 1 and Debtor 2 only
At least one of the debtors and another

 Check if this is community property (see
instructions)

Do not deduct secured claims or exemptions. Put 
the amount of any secured claims on Schedule D: 
Creditors Who Have Claims Secured by Property.

Current value of the 
entire property? 

$________________ 

Current value of the 
portion you own? 

$________________

If you own or have more than one, list here: 

4.2. Make:  ____________________ 

Model:  ____________________ 

Year:  ____________ 

Other information:  

Who has an interest in the property? Check one. 

Debtor 1 only 
Debtor 2 only 
Debtor 1 and Debtor 2 only
At least one of the debtors and another

 Check if this is community property (see
instructions)

Do not deduct secured claims or exemptions. Put 
the amount of any secured claims on Schedule D: 
Creditors Who Have Claims Secured by Property.

Current value of the 
entire property? 

$________________ 

Current value of the 
portion you own? 

$________________

5. Add the dollar value of the portion you own for all of your entries from Part 2, including any entries for pages
you have attached for Part 2. Write that number here  ........................................................................................................................ 

$_________________ 

32

312Fund Assembly 2018

Back to Speaker Topics



Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 106A/B Schedule A/B: Property page 4 

Part 3:  Describe Your Personal and Household Items 

Do you own or have any legal or equitable interest in any of the following items? Current value of the 
portion you own? 
Do not deduct secured claims 
or exemptions. 

6. Household goods and furnishings
Examples: Major appliances, furniture, linens, china, kitchenware

 No
 Yes. Describe. ........ $___________________

7. Electronics
Examples: Televisions and radios; audio, video, stereo, and digital equipment; computers, printers, scanners; music

collections; electronic devices including cell phones, cameras, media players, games 

 No
 Yes. Describe. ......... $___________________

8. Collectibles of value
Examples: Antiques and figurines; paintings, prints, or other artwork; books, pictures, or other art objects;

stamp, coin, or baseball card collections; other collections, memorabilia, collectibles 
 No
 Yes. Describe. ......... $___________________

9. Equipment for sports and hobbies
Examples: Sports, photographic, exercise, and other hobby equipment; bicycles, pool tables, golf clubs, skis; canoes

and kayaks; carpentry tools; musical instruments 

 No
 Yes. Describe. ......... $___________________

10. Firearms
Examples: Pistols, rifles, shotguns, ammunition, and related equipment
 No
 Yes. Describe. .......... $___________________

11. Clothes
Examples: Everyday clothes, furs, leather coats, designer wear, shoes, accessories
 No
 Yes. Describe. .......... $___________________

12. Jewelry
Examples: Everyday jewelry, costume jewelry, engagement rings, wedding rings, heirloom jewelry, watches, gems,

gold, silver 

 No
 Yes. Describe. .......... $___________________ 

13. Non-farm animals
Examples: Dogs, cats, birds, horses

 No
 Yes. Describe. .......... $___________________ 

14. Any other personal and household items you did not already list, including any health aids you did not list

 No
 Yes. Give specific

information. ..............
$___________________ 

15. Add the dollar value of all of your entries from Part 3, including any entries for pages you have attached
for Part 3. Write that number here  ....................................................................................................................................................  

$______________________ 
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 106A/B Schedule A/B: Property page 5 

Part 4:  Describe Your Financial Assets

Do you own or have any legal or equitable interest in any of the following? Current value of the 
portion you own? 
Do not deduct secured claims 
or exemptions.

16. Cash
Examples: Money you have in your wallet, in your home, in a safe deposit box, and on hand when you file your petition

 No 
 Yes ................................................................................................................................................................  Cash:  .......................  $__________________

17. Deposits of money
Examples: Checking, savings, or other financial accounts; certificates of deposit; shares in credit unions, brokerage houses,

and other similar institutions. If you have multiple accounts with the same institution, list each. 

 No
 Yes ..................... Institution name:

17.1. Checking account: _________________________________________________________ 

17.2. Checking account:  _________________________________________________________ 

17.3. Savings account:  _________________________________________________________ 

17.4. Savings account:  _________________________________________________________ 

17.5. Certificates of deposit: _________________________________________________________ 

17.6. Other financial account:  _________________________________________________________ 

17.7. Other financial account:  _________________________________________________________ 

17.8. Other financial account:  _________________________________________________________ 

17.9. Other financial account:  _________________________________________________________ 

$__________________ 

$__________________ 

$__________________ 

$__________________ 

$__________________ 

$__________________ 

$__________________ 

$__________________ 

$__________________ 

18. Bonds, mutual funds, or publicly traded stocks
Examples: Bond funds, investment accounts with brokerage firms, money market accounts

 No
 Yes ................. Institution or issuer name: 

_________________________________________________________________________________________ 

_________________________________________________________________________________________ 

_________________________________________________________________________________________ 

$__________________ 

$__________________ 

$__________________ 

19. Non-publicly traded stock and interests in incorporated and unincorporated businesses, including an interest in
an LLC, partnership, and joint venture

 No
Yes. Give specific

information about
them......................... 

Name of entity: % of ownership: 

_____________________________________________________________________ ___________% 

_____________________________________________________________________ ___________% 

_____________________________________________________________________ ___________% 

$__________________ 

$__________________ 

$__________________ 
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 106A/B Schedule A/B: Property page 6 

20. Government and corporate bonds and other negotiable and non-negotiable instruments
Negotiable instruments include personal checks, cashiers’ checks, promissory notes, and money orders.
Non-negotiable instruments are those you cannot transfer to someone by signing or delivering them.

 No 
Yes. Give specific

information about 
them.......................  

Issuer name: 

______________________________________________________________________________________ 

______________________________________________________________________________________ 

______________________________________________________________________________________ 

$__________________ 

$__________________ 
$__________________ 

21. Retirement or pension accounts
Examples: Interests in IRA, ERISA, Keogh, 401(k), 403(b), thrift savings accounts, or other pension or profit-sharing plans

 No
 Yes. List each

account separately. Type of account: Institution name: 

401(k) or similar plan: ___________________________________________________________________ 

Pension plan:  ___________________________________________________________________ 

IRA: ___________________________________________________________________ 

Retirement account: ___________________________________________________________________ 

Keogh:  ___________________________________________________________________ 

Additional account: ___________________________________________________________________ 

Additional account: ___________________________________________________________________ 

$__________________ 

$__________________ 

$__________________ 

$__________________ 

$__________________ 

$__________________ 

$__________________ 

22. Security deposits and prepayments
Your share of all unused deposits you have made so that you may continue service or use from a company
Examples: Agreements with landlords, prepaid rent, public utilities (electric, gas, water), telecommunications
companies, or others

 No

 Yes .......................... Institution name or individual: 

Electric:  ______________________________________________________________________ 

Gas:  ______________________________________________________________________ 

Heating oil:  ______________________________________________________________________ 

Security deposit on rental unit: _____________________________________________________________ 

Prepaid rent:  ______________________________________________________________________ 

Telephone:  ______________________________________________________________________ 

Water:  ______________________________________________________________________ 

Rented furniture:  ______________________________________________________________________ 

Other: ______________________________________________________________________ 

$___________________ 

$___________________ 

$___________________ 

$___________________ 

$___________________ 

$___________________ 

$___________________ 

$___________________ 

$___________________ 

23. Annuities (A contract for a periodic payment of money to you, either for life or for a number of years)

 No

 Yes ..........................  Issuer name and description: 

 _______________________________________________________________________________________ 

_______________________________________________________________________________________ 

_______________________________________________________________________________________ 

$__________________ 

$__________________ 
$__________________ 
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 106A/B Schedule A/B: Property page 7 

24. Interests in an education IRA, in an account in a qualified ABLE program, or under a qualified state tuition program.
26 U.S.C. §§ 530(b)(1), 529A(b), and 529(b)(1).

 No
 Yes  .................................... Institution name and description. Separately file the records of any interests.11 U.S.C. § 521(c):

____________________________________________________________________________________ 

____________________________________________________________________________________ 

____________________________________________________________________________________ 

 $_________________ 

$_________________ 

$_________________ 

25. Trusts, equitable or future interests in property (other than anything listed in line 1), and rights or powers
exercisable for your benefit

 No
 Yes. Give specific

information about them. ... $__________________ 

26. Patents, copyrights, trademarks, trade secrets, and other intellectual property
Examples: Internet domain names, websites, proceeds from royalties and licensing agreements

 No

 Yes. Give specific
information about them. ... $__________________ 

27. Licenses, franchises, and other general intangibles
Examples: Building permits, exclusive licenses, cooperative association holdings, liquor licenses, professional licenses

 No
 Yes. Give specific

information about them. ... $__________________ 

Money or property owed to you? Current value of the 
portion you own? 
Do not deduct secured 
claims or exemptions. 

28. Tax refunds owed to you

 No
 Yes. Give specific information

about them, including whether 
you already filed the returns 
and the tax years. .......................  

Federal:  $_________________ 

State:  $_________________ 

Local: $_________________ 

29. Family support
Examples: Past due or lump sum alimony, spousal support, child support, maintenance, divorce settlement, property settlement

 No
 Yes. Give specific information. ............. 

Alimony:  

Maintenance: 

Support:  

Divorce settlement: 

Property settlement:  

$________________ 

$________________ 

$________________ 

$________________ 

$________________ 

30. Other amounts someone owes you
Examples: Unpaid wages, disability insurance payments, disability benefits, sick pay, vacation pay,  workers’ compensation,

Social Security benefits; unpaid loans you made to someone else 

 No
 Yes. Give specific information. .............. 

$______________________
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 106A/B Schedule A/B: Property page 8 

31. Interests in insurance policies
Examples: Health, disability, or life insurance; health savings account (HSA); credit, homeowner’s, or renter’s insurance

 No
 Yes. Name the insurance company

of each policy and list its value. ...
Company name: Beneficiary: 

___________________________________________ ____________________________ 

___________________________________________ ____________________________ 

___________________________________________ ____________________________ 

Surrender or refund value: 

$__________________ 

$__________________ 

$__________________ 

32. Any interest in property that is due you from someone who has died
If you are the beneficiary of a living trust, expect proceeds from a life insurance policy, or are currently entitled to receive
property because someone has died.

 No
 Yes. Give specific information. ............. 

$_____________________ 

33. Claims against third parties, whether or not you have filed a lawsuit or made a demand for payment
Examples: Accidents, employment disputes, insurance claims, or rights to sue

 No
 Yes. Describe each claim. .................... 

$______________________

34. Other contingent and unliquidated claims of every nature, including counterclaims of the debtor and rights
to set off claims
 No
 Yes. Describe each claim. .................... 

$_____________________ 

35. Any financial assets you did not already list

 No
 Yes. Give specific information. ........... $_____________________ 

36. Add the dollar value of all of your entries from Part 4, including any entries for pages you have attached
for Part 4. Write that number here  ....................................................................................................................................................  $_____________________ 

Part 5:  Describe Any Business-Related Property You Own or Have an Interest In. List any real estate in Part 1. 

37. Do you own or have any legal or equitable interest in any business-related property?
 No. Go to Part 6.
 Yes. Go to line 38.

Current value of the 
portion you own? 
Do not deduct secured claims 
or exemptions.

38. Accounts receivable or commissions you already earned

 No 
 Yes. Describe .......

$_____________________

39. Office equipment, furnishings, and supplies
Examples: Business-related computers, software, modems, printers, copiers, fax machines, rugs, telephones, desks, chairs, electronic devices

 No
 Yes. Describe ....... $_____________________
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 106A/B Schedule A/B: Property page 9 

40. Machinery, fixtures, equipment, supplies you use in business, and tools of your trade

 No
 Yes. Describe ....... $_____________________

41. Inventory
 No
 Yes. Describe ....... $_____________________

42. Interests in partnerships or joint ventures

 No
 Yes. Describe ....... Name of entity: % of ownership: 

 ______________________________________________________________________ ________% 

 ______________________________________________________________________ ________% 

 ______________________________________________________________________ ________%

$_____________________
$_____________________
$_____________________

43. Customer lists, mailing lists, or other compilations
 No

 Yes. Do your lists include personally identifiable information (as defined in 11 U.S.C. § 101(41A))? 

 No
 Yes. Describe. ....... 

$____________________

44. Any business-related property you did not already list
 No
 Yes. Give specific

information ......... ______________________________________________________________________________________ $____________________

______________________________________________________________________________________ $____________________


______________________________________________________________________________________ $____________________


______________________________________________________________________________________ $____________________


______________________________________________________________________________________ $____________________

______________________________________________________________________________________ $____________________

45. Add the dollar value of all of your entries from Part 5, including any entries for pages you have attached
for Part 5. Write that number here  ....................................................................................................................................................  

$____________________

Part 6: Describe Any Farm- and Commercial Fishing-Related Property You Own or Have an Interest In.
If you own or have an interest in farmland, list it in Part 1.

46. Do you own or have any legal or equitable interest in any farm- or commercial fishing-related property?
 No. Go to Part 7.
 Yes. Go to line 47.
  Current value of the 

portion you own? 
Do not deduct secured claims 
or exemptions.

47. Farm animals
Examples: Livestock, poultry, farm-raised fish

 No
 Yes ..........................

$___________________
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 106A/B Schedule A/B: Property page 10 

48. Crops—either growing or harvested

 No
 Yes. Give specific

information. ............  $___________________

49. Farm and fishing equipment, implements, machinery, fixtures, and tools of trade
 No
 Yes .......................... 

$___________________

50. Farm and fishing supplies, chemicals, and feed

 No
 Yes .......................... 

$___________________

51. Any farm- and commercial fishing-related property you did not already list
 No 
 Yes. Give specific

information. ............  $___________________

52. Add the dollar value of all of your entries from Part 6, including any entries for pages you have attached
for Part 6. Write that number here  ....................................................................................................................................................  

 $___________________ 

Part 7: Describe All Property You Own or Have an Interest in That You Did Not List Above 

53. Do you have other property of any kind you did not already list?
Examples: Season tickets, country club membership

 No
 Yes. Give specific

information. ............ 

$________________ 

$________________ 

$________________ 

54. Add the dollar value of all of your entries from Part 7. Write that number here  .................................................................  $________________ 

Part 8: List the Totals of Each Part of this Form 

55. Part 1: Total real estate, line 2 ..............................................................................................................................................................  $________________ 

56. Part 2: Total vehicles, line 5 $________________

57. Part 3: Total personal and household items, line 15 $________________

58. Part 4: Total financial assets, line 36 $________________

59. Part 5: Total business-related property, line 45 $________________

60. Part 6: Total farm- and fishing-related property, line 52 $________________

61. Part 7: Total other property not listed, line 54 + $________________

62. Total personal property. Add lines 56 through 61. ....................  $________________ Copy personal property total  + $_________________

63. Total of all property on Schedule A/B. Add line 55 + line 62. ......................................................................................... $_________________ 
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Official Form 106C Schedule C: The Property You Claim as Exempt page 1 of __ 

Official Form 106C 
Schedule C: The Property You Claim as Exempt 04/16

Be as complete and accurate as possible. If two married people are filing together, both are equally responsible for supplying correct information. 
Using the property you listed on Schedule A/B: Property (Official Form 106A/B) as your source, list the property that you claim as exempt. If more 
space is needed, fill out and attach to this page as many copies of Part 2: Additional Page as necessary. On the top of any additional pages, write 
your name and case number (if known). 

For each item of property you claim as exempt, you must specify the amount of the exemption you claim. One way of doing so is to state a 
specific dollar amount as exempt. Alternatively, you may claim the full fair market value of the property being exempted up to the amount 
of any applicable statutory limit. Some exemptions—such as those for health aids, rights to receive certain benefits, and tax-exempt 
retirement funds—may be unlimited in dollar amount. However, if you claim an exemption of 100% of fair market value under a law that 
limits the exemption to a particular dollar amount and the value of the property is determined to exceed that amount, your exemption 
would be limited to the applicable statutory amount.  

Part 1:  Identify the Property You Claim as Exempt

1. Which set of exemptions are you claiming? Check one only, even if your spouse is filing with you.

 You are claiming state and federal nonbankruptcy exemptions. 11 U.S.C. § 522(b)(3)
 You are claiming federal exemptions. 11 U.S.C. § 522(b)(2)

2. For any property you list on Schedule A/B that you claim as exempt, fill in the information below.

Brief description of the property and line on 
Schedule A/B that lists this property 

Current value of the 
portion you own 

Copy the value from 
Schedule A/B 

Amount of the exemption you claim 

Check only one box for each exemption. 

Specific laws that allow exemption 

Brief 
description: 
Line from 
Schedule A/B:

_________________________ $________________  $ ____________ 
 100% of fair market value, up to

any applicable statutory limit

____________________________ 
____________________________ 
____________________________ 
____________________________ ______ 

Brief 
description: 
Line from 
Schedule A/B: 

_________________________ $________________  $ ____________ 
 100% of fair market value, up to

any applicable statutory limit

____________________________ 
____________________________ 
____________________________ 
____________________________ ______ 

Brief 
description: _________________________ $________________  $ ____________ 

 100% of fair market value, up to
any applicable statutory limit 

____________________________ 
____________________________ 
____________________________ 
____________________________ 

Line from 
Schedule A/B: ______ 

3. Are you claiming a homestead exemption of more than $160,375?
(Subject to adjustment on 4/01/19 and every 3 years after that for cases filed on or after the date of adjustment.)

 No
 Yes. Did you acquire the property covered by the exemption within 1,215 days before you filed this case?

 No
 Yes

Debtor 1 __________________________________________________________________  
First Name Middle Name Last Name

Debtor 2 ________________________________________________________________ 
(Spouse, if filing) First Name Middle Name Last Name 

United States Bankruptcy Court for the: __________ District of __________ 

Case number ___________________________________________ 
 (If known) 

  Fill in this information to identify your case: 

 Check if this is an
amended filing
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

   Official Form 106C Schedule C: The Property You Claim as Exempt page ___ of __ 

Part 2:  Additional Page

Brief description of the property and line 
on Schedule A/B that lists this property 

Current value of the 
portion you own 

Copy the value from 
Schedule A/B 

Amount of the exemption you claim  

Check only one box for each exemption

Specific laws that allow exemption 

Brief 
description: 
Line from 
Schedule A/B: 

_________________________ $________________  $ ____________ 
 100% of fair market value, up to

any applicable statutory limit

____________________________ 
____________________________ 
____________________________ 
____________________________ ______ 

Brief 
description: 
Line from 
Schedule A/B: 

_________________________ $________________  $ ____________ 
 100% of fair market value, up to

any applicable statutory limit

____________________________ 
____________________________ 
____________________________ 
____________________________ ______ 

Brief 
description: 
Line from 
Schedule A/B: 

_________________________ $________________  $ ____________ 
 100% of fair market value, up to

any applicable statutory limit

____________________________ 
____________________________ 
____________________________ 
____________________________ ______ 

Brief 
description: 
Line from 
Schedule A/B: 

_________________________ $________________  $ ____________ 
 100% of fair market value, up to

any applicable statutory limit

____________________________ 
____________________________ 
____________________________ 
____________________________ ______ 

Brief 
description: 
Line from 
Schedule A/B: 

_________________________ $________________  $ ____________ 
 100% of fair market value, up to

any applicable statutory limit

____________________________ 
____________________________ 
____________________________ 
____________________________ ______ 

Brief 
description: 
Line from 
Schedule A/B: 

_________________________ $________________  $ ____________ 
 100% of fair market value, up to

any applicable statutory limit

____________________________ 
____________________________ 
____________________________ 
____________________________ ______ 

Brief 
description: 
Line from 
Schedule A/B: 

_________________________ $________________  $ ____________ 
 100% of fair market value, up to

any applicable statutory limit

____________________________ 
____________________________ 
____________________________ 
____________________________ ______ 

Brief 
description: 
Line from 
Schedule A/B: 

_________________________ $________________  $ ____________ 
 100% of fair market value, up to

any applicable statutory limit

____________________________ 
____________________________ 
____________________________ 
____________________________ ______ 

Brief 
description: 
Line from 
Schedule A/B: 

_________________________ $________________  $ ____________ 
 100% of fair market value, up to

any applicable statutory limit

____________________________ 
____________________________ 
____________________________ 
____________________________ ______ 

Brief 
description: 
Line from 
Schedule A/B: 

_________________________ $________________  $ ____________ 
 100% of fair market value, up to

any applicable statutory limit

____________________________ 
____________________________ 
____________________________ 
____________________________ ______ 

Brief 
description: 
Line from 
Schedule A/B: 

_________________________ $________________  $ ____________ 
 100% of fair market value, up to

any applicable statutory limit

____________________________ 
____________________________ 
____________________________ 
____________________________ ______ 

Brief 
description: 
Line from 
Schedule A/B: 

_________________________ $________________  $ ____________ 
 100% of fair market value, up to

any applicable statutory limit

____________________________ 
____________________________ 
____________________________ 
____________________________ ______ 
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Official Form 106D Schedule D: Creditors Who Have Claims Secured by Property page 1 of ___ 

Official Form 106D 
Schedule D: Creditors Who Have Claims Secured by Property 12/15

Be as complete and accurate as possible. If two married people are filing together, both are equally responsible for supplying correct
information. If more space is needed, copy the Additional Page, fill it out, number the entries, and attach it to this form. On the top of any 
additional pages, write your name and case number (if known).  

1. Do any creditors have claims secured by your property?
 No. Check this box and submit this form to the court with your other schedules. You have nothing else to report on this form.
 Yes. Fill in all of the information below.

Part 1:  List All Secured Claims 

2. List all secured claims. If a creditor has more than one secured claim, list the creditor separately
for each claim.  If more than one creditor has a particular claim, list the other creditors in Part 2.
As much as possible, list the claims in alphabetical order according to the creditor’s name.

Column A 
Amount of claim  
Do not deduct the 
value of collateral.

Column B 
Value of collateral 
that supports this 
claim

Column C 
Unsecured 
portion 
If any

2.1 
______________________________________ 
Creditor’s Name 

______________________________________ 
Number Street 

______________________________________ 

______________________________________ 
City State ZIP Code 

Describe the property that secures the claim: $_________________ $________________ $____________

As of the date you file, the claim is: Check all that apply. 
 Contingent
 Unliquidated
 Disputed

Nature of lien. Check all that apply.

 An agreement you made (such as mortgage or secured 
car loan) 

 Statutory lien (such as tax lien, mechanic’s lien) 
 Judgment lien from a lawsuit 
 Other (including a right to offset) ____________________

Who owes the debt? Check one. 

 Debtor 1 only 
 Debtor 2 only 
 Debtor 1 and Debtor 2 only 
 At least one of the debtors and another

 Check if this claim relates to a
community debt

Date debt was incurred  ____________ Last 4 digits of account number ___  ___  ___  ___
2.2 

______________________________________ 
Creditor’s Name 

______________________________________ 
Number Street 

______________________________________ 

______________________________________ 
City State ZIP Code 

Describe the property that secures the claim: $_________________ $________________ $____________

As of the date you file, the claim is: Check all that apply. 
 Contingent
 Unliquidated
 Disputed

Nature of lien. Check all that apply.

 An agreement you made (such as mortgage or secured 
car loan) 

 Statutory lien (such as tax lien, mechanic’s lien) 
 Judgment lien from a lawsuit 
 Other (including a right to offset) ____________________

Who owes the debt? Check one. 

 Debtor 1 only 
 Debtor 2 only 
 Debtor 1 and Debtor 2 only 
 At least one of the debtors and another

 Check if this claim relates to a
community debt

Date debt was incurred  ____________ Last 4 digits of account number ___  ___  ___  ___

Add the dollar value of your entries in Column A on this page. Write that number here: $________________

Debtor 1 __________________________________________________________________  
First Name Middle Name Last Name

Debtor 2 ________________________________________________________________ 
(Spouse, if filing) First Name Middle Name Last Name 

United States Bankruptcy Court for the: __________ District of __________ 

Case number ___________________________________________ 
 (If known) 

Fill in this information to identify your case: 

 Check if this is an
amended filing
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 106D Additional Page of Schedule D: Creditors Who Have Claims Secured by Property page ___ of ___ 

Part 1: 
Additional Page 
After listing any entries on this page, number them beginning with 2.3, followed 
by 2.4, and so forth.

Column A 
Amount of claim  
Do not deduct the 
value of collateral.

Column B 
Value of collateral 
that supports this 
claim

Column C 
Unsecured 
portion 
If any

______________________________________ 
Creditor’s Name 

______________________________________ 
Number Street 

______________________________________ 

______________________________________ 
City State ZIP Code 

Describe the property that secures the claim: $_________________ $________________ $____________

As of the date you file, the claim is: Check all that apply. 
 Contingent
 Unliquidated
 Disputed

Nature of lien. Check all that apply.

 An agreement you made (such as mortgage or secured 
car loan) 

 Statutory lien (such as tax lien, mechanic’s lien) 
 Judgment lien from a lawsuit 
 Other (including a right to offset) ____________________

Who owes the debt? Check one. 

 Debtor 1 only 
 Debtor 2 only 
 Debtor 1 and Debtor 2 only 
 At least one of the debtors and another

 Check if this claim relates to a
community debt

Date debt was incurred  ____________ Last 4 digits of account number ___  ___  ___  ___

______________________________________ 
Creditor’s Name 

______________________________________ 
Number Street 

______________________________________ 

______________________________________ 
City State ZIP Code

Describe the property that secures the claim: $_________________ $________________ $____________

As of the date you file, the claim is: Check all that apply. 
 Contingent
 Unliquidated
 Disputed

Nature of lien. Check all that apply.

 An agreement you made (such as mortgage or secured 
car loan) 

 Statutory lien (such as tax lien, mechanic’s lien) 
 Judgment lien from a lawsuit 
 Other (including a right to offset) ____________________

Who owes the debt? Check one. 

 Debtor 1 only 
 Debtor 2 only 
 Debtor 1 and Debtor 2 only 
 At least one of the debtors and another

 Check if this claim relates to a
community debt

Date debt was incurred  ____________ Last 4 digits of account number ___  ___  ___  ___

______________________________________ 
Creditor’s Name 

______________________________________ 
Number Street 

______________________________________ 

______________________________________ 
City State ZIP Code 

Describe the property that secures the claim: $_________________ $________________ $____________

As of the date you file, the claim is: Check all that apply. 
 Contingent
 Unliquidated
 Disputed

Nature of lien. Check all that apply.

 An agreement you made (such as mortgage or secured 
car loan) 

 Statutory lien (such as tax lien, mechanic’s lien) 
 Judgment lien from a lawsuit 
 Other (including a right to offset) ____________________

Who owes the debt? Check one. 

 Debtor 1 only 
 Debtor 2 only 
 Debtor 1 and Debtor 2 only 
 At least one of the debtors and another

 Check if this claim relates to a
community debt

Date debt was incurred  ____________ Last 4 digits of account number ___  ___  ___  ___

Add the dollar value of your entries in Column A on this page. Write that number here:  $_________________  
If this is the last page of your form, add the dollar value totals  from all pages.  
Write that number here: $_________________  44
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

   Official Form 106D Part 2 of Schedule D: Creditors Who Have Claims Secured by Property page ___ of ___ 

Part 2:  List Others to Be Notified for a Debt That You Already Listed 

Use this page only if you have others to be notified about your bankruptcy for a debt that you already listed in Part 1. For example, if a collection 
agency is trying to collect from you for a debt you owe to someone else, list the creditor in Part 1, and then list the collection agency here. Similarly, if 
you have more than one creditor for any of the debts that you listed in Part 1, list the additional creditors here. If you do not have additional persons to 
be notified for any debts in Part 1, do not fill out or submit this page.  

_____________________________________________________________________ 
Name 

_____________________________________________________________________ 
Number Street 

_____________________________________________________________________ 

_____________________________________________________________________ 
City State ZIP Code

On which line in Part 1 did you enter the creditor? _____

Last 4 digits of account number ___  ___  ___  ___ 

_____________________________________________________________________ 
Name 

_____________________________________________________________________ 
Number Street 

_____________________________________________________________________ 

_____________________________________________________________________ 
City State ZIP Code

On which line in Part 1 did you enter the creditor? _____ 

Last 4 digits of account number ___  ___  ___  ___

_____________________________________________________________________ 
Name 

_____________________________________________________________________ 
Number Street 

_____________________________________________________________________ 

_____________________________________________________________________ 
City State ZIP Code

On which line in Part 1 did you enter the creditor? _____

Last 4 digits of account number ___  ___  ___  ___

_____________________________________________________________________ 
Name 

_____________________________________________________________________ 
Number Street 

_____________________________________________________________________ 

_____________________________________________________________________ 
City State ZIP Code

On which line in Part 1 did you enter the creditor? _____

Last 4 digits of account number ___  ___  ___  ___

_____________________________________________________________________ 
Name 

_____________________________________________________________________ 
Number Street 

_____________________________________________________________________ 

_____________________________________________________________________ 
City State ZIP Code

On which line in Part 1 did you enter the creditor? _____

Last 4 digits of account number ___  ___  ___  ___

_____________________________________________________________________ 
Name 

_____________________________________________________________________ 
Number Street 

_____________________________________________________________________ 

_____________________________________________________________________ 
City State ZIP Code

On which line in Part 1 did you enter the creditor? _____ 

Last 4 digits of account number ___  ___  ___  ___ 
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Official Form 106E/F Schedule E/F: Creditors Who Have Unsecured Claims page 1 of ___ 

Official Form 106E/F 
Schedule E/F: Creditors Who Have Unsecured Claims 12/15

Be as complete and accurate as possible. Use Part 1 for creditors with PRIORITY claims and Part 2 for creditors with NONPRIORITY claims. 
List the other party to any executory contracts or unexpired leases that could result in a claim.  Also list executory contracts on Schedule
A/B: Property (Official Form 106A/B) and on Schedule G: Executory Contracts and Unexpired Leases (Official Form 106G). Do not include any 
creditors with partially secured claims that are listed in Schedule D: Creditors Who Have Claims Secured by Property. If more space is 
needed, copy the Part you need, fill it out, number the entries in the boxes on the left. Attach the Continuation Page to this page. On the top of 
any additional pages, write your name and case number (if known).  

Part 1:  List All of Your PRIORITY Unsecured Claims 

1. Do any creditors have priority unsecured claims against you?
 No. Go to Part 2.
 Yes.

2. List all of your priority unsecured claims. If a creditor has more than one priority unsecured claim, list the creditor separately for each claim. For
each claim listed, identify what type of claim it is. If a claim has both priority and nonpriority amounts, list that claim here and show both priority and
nonpriority amounts. As much as possible, list the claims in alphabetical order according to the creditor’s name. If you have more than two priority
unsecured claims, fill out the Continuation Page of Part 1. If more than one creditor holds a particular claim, list the other creditors in Part 3.
(For an explanation of each type of claim, see the instructions for this form in the instruction booklet.)

Total claim Priority 
amount 

Nonpriority 
amount 

2.1 
____________________________________________ 
Priority Creditor’s Name 

____________________________________________ 
Number Street 

____________________________________________ 

____________________________________________ 
City State ZIP Code 

Last 4 digits of account number  ___  ___  ___  ___ $_____________ $___________ $____________

When was the debt incurred?  ____________

As of the date you file, the claim is: Check all that apply.

 Contingent 
 Unliquidated 
 Disputed 

Type of PRIORITY unsecured claim: 
 Domestic support obligations 

 Taxes and certain other debts you owe the government 

 Claims for death or personal injury while you were 
intoxicated 

 Other. Specify _________________________________

Who incurred the debt? Check one. 
 Debtor 1 only 
 Debtor 2 only 
 Debtor 1 and Debtor 2 only 
 At least one of the debtors and another

 Check if this claim is for a community debt

Is the claim subject to offset? 
 No 
 Yes

2.2 ____________________________________________ 
Priority Creditor’s Name 

____________________________________________ 
Number Street 

____________________________________________ 

____________________________________________ 
City State ZIP Code 

Who incurred the debt? Check one. 
 Debtor 1 only 
 Debtor 2 only 
 Debtor 1 and Debtor 2 only 
 At least one of the debtors and another

 Check if this claim is for a community debt

Is the claim subject to offset?  
 No 
 Yes

Last 4 digits of account number  ___  ___  ___  ___ 

When was the debt incurred?  ____________ 

As of the date you file, the claim is: Check all that apply.

 Contingent 
 Unliquidated 
 Disputed 

Type of PRIORITY unsecured claim: 
 Domestic support obligations 

 Taxes and certain other debts you owe the government 

 Claims for death or personal injury while you were 
intoxicated 

 Other. Specify _________________________________

$_____________ $___________ $____________

Debtor 1 __________________________________________________________________  
First Name Middle Name Last Name

Debtor 2 ________________________________________________________________ 
(Spouse, if filing) First Name Middle Name Last Name 

United States Bankruptcy Court for the: __________ District of  __________ 

Case number ___________________________________________ 
 (If known) 

Fill in this information to identify your case: 

 Check if this is an
amended filing
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 106E/F Schedule E/F: Creditors Who Have Unsecured Claims page __ of ___ 

Part 1:  Your PRIORITY Unsecured Claims ─ Continuation Page 

After listing any entries on this page, number them beginning with 2.3, followed by 2.4, and so forth. Total claim Priority 
amount 

Nonpriority 
amount 

____________________________________________ 
Priority Creditor’s Name 

____________________________________________ 
Number Street 

____________________________________________ 

____________________________________________ 
City State ZIP Code 

Who incurred the debt? Check one. 

 Debtor 1 only 
 Debtor 2 only 
 Debtor 1 and Debtor 2 only 
 At least one of the debtors and another

 Check if this claim is for a community debt

Is the claim subject to offset?  

 No 
 Yes

Last 4 digits of account number  ___  ___  ___  ___ 

When was the debt incurred?  ____________ 

As of the date you file, the claim is: Check all that apply.  

 Contingent 
 Unliquidated 
 Disputed 

Type of PRIORITY unsecured claim: 

 Domestic support obligations 
 Taxes and certain other debts you owe the government 
 Claims for death or personal injury while you were 

intoxicated 
 Other. Specify _________________________________

$____________ $__________ $____________

____________________________________________ 
Priority Creditor’s Name 

____________________________________________ 
Number Street 

____________________________________________ 

____________________________________________ 
City State ZIP Code 

Who incurred the debt? Check one. 

 Debtor 1 only 
 Debtor 2 only 
 Debtor 1 and Debtor 2 only 
 At least one of the debtors and another

 Check if this claim is for a community debt

Is the claim subject to offset?  

 No 
 Yes

Last 4 digits of account number  ___  ___  ___  ___ 

When was the debt incurred?  ____________ 

As of the date you file, the claim is: Check all that apply.  

 Contingent 
 Unliquidated 
 Disputed 

Type of PRIORITY unsecured claim: 

 Domestic support obligations 
 Taxes and certain other debts you owe the government 
 Claims for death or personal injury while you were 

intoxicated 
 Other. Specify _________________________________

$____________ $__________ $____________

____________________________________________ 
Priority Creditor’s Name 

____________________________________________ 
Number Street 

____________________________________________ 

____________________________________________ 
City State ZIP Code 

Who incurred the debt? Check one. 

 Debtor 1 only 
 Debtor 2 only 
 Debtor 1 and Debtor 2 only 
 At least one of the debtors and another

 Check if this claim is for a community debt

Is the claim subject to offset?  

 No 
 Yes

Last 4 digits of account number  ___  ___  ___  ___ 

When was the debt incurred?  ____________ 

As of the date you file, the claim is: Check all that apply.  

 Contingent 
 Unliquidated 
 Disputed 

Type of PRIORITY unsecured claim: 

 Domestic support obligations 
 Taxes and certain other debts you owe the government 
 Claims for death or personal injury while you were 

intoxicated 
 Other. Specify _________________________________

$____________ $__________ $____________
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 106E/F Schedule E/F: Creditors Who Have Unsecured Claims page __ of ___ 

Part 2:  List All of Your NONPRIORITY Unsecured Claims 

3. Do any creditors have nonpriority unsecured claims against you?
 No. You have nothing to report in this part. Submit this form to the court with your other schedules.
 Yes

4. List all of your nonpriority unsecured claims in the alphabetical order of the creditor who holds each claim. If a creditor has more than one
nonpriority unsecured claim, list the creditor separately for each claim. For each claim listed, identify what type of claim it is. Do not list claims already
included in Part 1. If more than one creditor holds a particular claim, list the other creditors in Part 3.If you have more than three nonpriority unsecured
claims fill out the Continuation Page of Part 2.

Total claim 

4.1 
_____________________________________________________________ 
Nonpriority Creditor’s Name 

_____________________________________________________________ 
Number Street 

_____________________________________________________________ 
City State ZIP Code 

Last 4 digits of account number ___  ___  ___  ___
$__________________

When was the debt incurred?  ____________

As of the date you file, the claim is: Check all that apply.  

 Contingent 
 Unliquidated 
 Disputed 

Type of NONPRIORITY unsecured claim:

 Student loans
 Obligations arising out of a separation agreement or divorce 

that you did not report as priority claims
 Debts to pension or profit-sharing plans, and other similar debts
 Other. Specify ______________________________________

Who incurred the debt? Check one. 

 Debtor 1 only 
 Debtor 2 only 
 Debtor 1 and Debtor 2 only 
 At least one of the debtors and another

 Check if this claim is for a community debt

Is the claim subject to offset?  
 No 
 Yes

4.2 
_____________________________________________________________ 
Nonpriority Creditor’s Name 

_____________________________________________________________ 
Number Street 

_____________________________________________________________ 
City State ZIP Code 

Last 4 digits of account number  ___  ___  ___  ___ $__________________

When was the debt incurred? ____________

As of the date you file, the claim is: Check all that apply.  

 Contingent 
 Unliquidated 
 Disputed 

Type of NONPRIORITY unsecured claim:

 Student loans
 Obligations arising out of a separation agreement or divorce 

that you did not report as priority claims
 Debts to pension or profit-sharing plans, and other similar debts
 Other. Specify ______________________________________

Who incurred the debt? Check one. 

 Debtor 1 only 
 Debtor 2 only 
 Debtor 1 and Debtor 2 only 
 At least one of the debtors and another

 Check if this claim is for a community debt

Is the claim subject to offset?  
 No 
 Yes

4.3 
_____________________________________________________________ 
Nonpriority Creditor’s Name 

_____________________________________________________________ 
Number Street 

_____________________________________________________________ 
City State ZIP Code 

Last 4 digits of account number  ___  ___  ___  ___
$_________________ 

When was the debt incurred? ____________

As of the date you file, the claim is: Check all that apply.  

 Contingent 
 Unliquidated 
 Disputed 

Type of NONPRIORITY unsecured claim:

 Student loans
 Obligations arising out of a separation agreement or divorce 

that you did not report as priority claims
 Debts to pension or profit-sharing plans, and other similar debts
 Other. Specify ______________________________________

Who incurred the debt? Check one. 

 Debtor 1 only 
 Debtor 2 only 
 Debtor 1 and Debtor 2 only 
 At least one of the debtors and another

 Check if this claim is for a community debt

Is the claim subject to offset?  
 No 
 Yes
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 106E/F Schedule E/F: Creditors Who Have Unsecured Claims page __ of ___ 

Part 2:  Your NONPRIORITY Unsecured Claims ─ Continuation Page 

After listing any entries on this page, number them beginning with 4.4, followed by 4.5, and so forth. Total claim 

_____________________________________________________________ 
Nonpriority Creditor’s Name 

_____________________________________________________________ 
Number Street 

_____________________________________________________________ 
City State ZIP Code

Who incurred the debt? Check one. 

 Debtor 1 only 
 Debtor 2 only 
 Debtor 1 and Debtor 2 only 
 At least one of the debtors and another

 Check if this claim is for a community debt

Is the claim subject to offset?  

 No 
 Yes

Last 4 digits of account number  ___  ___  ___  ___ 

When was the debt incurred?  ____________ 

As of the date you file, the claim is: Check all that apply.  

 Contingent 
 Unliquidated 
 Disputed 

Type of NONPRIORITY unsecured claim:

 Student loans
 Obligations arising out of a separation agreement or divorce that

you did not report as priority claims 
 Debts to pension or profit-sharing plans, and other similar debts 
 Other. Specify________________________________

$____________

_____________________________________________________________ 
Nonpriority Creditor’s Name 

_____________________________________________________________ 
Number Street 

_____________________________________________________________ 
City State ZIP Code

Who incurred the debt? Check one. 

 Debtor 1 only 
 Debtor 2 only 
 Debtor 1 and Debtor 2 only 
 At least one of the debtors and another

 Check if this claim is for a community debt

Is the claim subject to offset?  

 No 
 Yes

Last 4 digits of account number  ___  ___  ___  ___ 

When was the debt incurred?  ____________ 

As of the date you file, the claim is: Check all that apply.  

 Contingent 
 Unliquidated 
 Disputed 

Type of NONPRIORITY unsecured claim:

 Student loans
 Obligations arising out of a separation agreement or divorce that

you did not report as priority claims 
 Debts to pension or profit-sharing plans, and other similar debts 
 Other. Specify________________________________

$____________

_____________________________________________________________ 
Nonpriority Creditor’s Name 

_____________________________________________________________ 
Number Street 

_____________________________________________________________ 
City State ZIP Code

Who incurred the debt? Check one. 

 Debtor 1 only 
 Debtor 2 only 
 Debtor 1 and Debtor 2 only 
 At least one of the debtors and another

 Check if this claim is for a community debt

Is the claim subject to offset?  

 No 
 Yes

Last 4 digits of account number  ___  ___  ___  ___ 

When was the debt incurred?  ____________ 

As of the date you file, the claim is: Check all that apply.  

 Contingent 
 Unliquidated 
 Disputed 

Type of NONPRIORITY unsecured claim:

 Student loans
 Obligations arising out of a separation agreement or divorce that

you did not report as priority claims 
 Debts to pension or profit-sharing plans, and other similar debts 
 Other. Specify________________________________

$____________

49

329Fund Assembly 2018

Back to Speaker Topics



Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 106E/F Schedule E/F: Creditors Who Have Unsecured Claims page __ of ___ 

Part 3:  List Others to Be Notified About a Debt That You Already Listed 

5. Use this page only if you have others to be notified about your bankruptcy, for a debt that you already listed in Parts 1 or 2. For
example, if a collection agency is trying to collect from you for a debt you owe to someone else, list the original creditor in Parts 1 or
2, then list the collection agency here. Similarly, if you have more than one creditor for any of the debts that you listed in Parts 1 or 2, list the
additional creditors here. If you do not have additional persons to be notified for any debts in Parts 1 or 2, do not fill out or submit this page.

_____________________________________________________ 
Name 

_____________________________________________________ 
Number Street 

_____________________________________________________ 

_____________________________________________________ 
City State ZIP Code 

On which entry in Part 1 or Part 2 did you list the original creditor? 

Line _____ of  (Check one):  Part 1: Creditors with Priority Unsecured Claims 

 Part 2: Creditors with Nonpriority Unsecured Claims

Last 4 digits of account number ___  ___  ___  ___ 

_____________________________________________________ 
Name 

_____________________________________________________ 
Number Street 

_____________________________________________________ 

_____________________________________________________ 
City State ZIP Code 

On which entry in Part 1 or Part 2 did you list the original creditor? 

Line _____ of  (Check one):  Part 1: Creditors with Priority Unsecured Claims 

 Part 2: Creditors with Nonpriority Unsecured
Claims

Last 4 digits of account number ___  ___  ___  ___ 

_____________________________________________________ 
Name 

_____________________________________________________ 
Number Street 

_____________________________________________________ 

_____________________________________________________ 
City State ZIP Code

On which entry in Part 1 or Part 2 did you list the original creditor? 

Line _____ of  (Check one):  Part 1: Creditors with Priority Unsecured Claims 

 Part 2: Creditors with Nonpriority Unsecured
Claims

Last 4 digits of account number ___  ___  ___  ___ 

_____________________________________________________ 
Name 

_____________________________________________________ 
Number Street 

_____________________________________________________ 

_____________________________________________________ 
City State ZIP Code 

On which entry in Part 1 or Part 2 did you list the original creditor? 

Line _____ of  (Check one):  Part 1: Creditors with Priority Unsecured Claims 

 Part 2: Creditors with Nonpriority Unsecured
Claims

Last 4 digits of account number ___  ___  ___  ___ 

_____________________________________________________ 
Name 

_____________________________________________________ 
Number Street 

_____________________________________________________ 

_____________________________________________________ 
City State ZIP Code

On which entry in Part 1 or Part 2 did you list the original creditor? 

Line _____ of  (Check one):  Part 1: Creditors with Priority Unsecured Claims 

 Part 2: Creditors with Nonpriority Unsecured
Claims

Last 4 digits of account number ___  ___  ___  ___ 

_____________________________________________________ 
Name 

_____________________________________________________ 
Number Street 

_____________________________________________________ 

_____________________________________________________ 
City State ZIP Code 

On which entry in Part 1 or Part 2 did you list the original creditor? 

Line _____ of  (Check one):  Part 1: Creditors with Priority Unsecured Claims 

 Part 2: Creditors with Nonpriority Unsecured
Claims

Last 4 digits of account number ___  ___  ___  ___ 

_____________________________________________________ 
Name 

_____________________________________________________ 
Number Street 

_____________________________________________________ 

_____________________________________________________ 
City State ZIP Code 

On which entry in Part 1 or Part 2 did you list the original creditor? 

Line _____ of  (Check one):  Part 1: Creditors with Priority Unsecured Claims 

 Part 2: Creditors with Nonpriority Unsecured
Claims

Last 4 digits of account number ___  ___  ___  ___
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

  Official Form 106E/F Schedule E/F: Creditors Who Have Unsecured Claims page __ of ___ 

Part 4: Add the Amounts for Each Type of Unsecured Claim

6. Total the amounts of certain types of unsecured claims. This information is for statistical reporting purposes only. 28 U.S.C. § 159.
Add the amounts for each type of unsecured claim.

Total claim 

Total claims 
from Part 1 

6a. Domestic support obligations 6a.  $_________________________ 

6b. Taxes and certain other debts you owe the 
government 6b.  $_________________________ 

6c. Claims for death or personal injury while you were 
intoxicated 6c.

$_________________________  

6d. Other. Add all other priority unsecured claims. 
Write that amount here. 6d. + $_________________________ 

6e. Total. Add lines 6a through 6d. 6e. 
 $_________________________ 

Total claim 

Total claims 
from Part 2 

6f. Student loans 6f.
 $_________________________ 

6g. Obligations arising out of a separation agreement 
or divorce that you did not report as priority 
claims 6g.  $_________________________ 

6h. Debts to pension or profit-sharing plans, and other 
similar debts 6h. $_________________________ 

6i. Other. Add all other nonpriority unsecured claims.   
Write that amount here. 6i. + $_________________________

6j. Total. Add lines 6f through 6i. 6j. 
 $_________________________ 
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Official Form 106G Schedule G: Executory Contracts and Unexpired Leases page 1 of ___ 

Official Form 106G 
Schedule G: Executory Contracts and Unexpired Leases 12/15

Be as complete and accurate as possible. If two married people are filing together, both are equally responsible for supplying correct
information. If more space is needed, copy the additional page, fill it out, number the entries, and attach it to this page. On the top of any 
additional pages, write your name and case number (if known).  

1. Do you have any executory contracts or unexpired leases?
 No. Check this box and file this form with the court with your other schedules. You have nothing else to report on this form.
 Yes. Fill in all of the information below even if the contracts or leases are listed on Schedule A/B: Property (Official Form 106A/B).

2. List separately each person or company with whom you have the contract or lease. Then state what each contract or lease is for (for
example, rent, vehicle lease, cell phone). See the instructions for this form in the instruction booklet for more examples of executory contracts and
unexpired leases.

Person or company with whom you have the contract or lease State what the contract or lease is for 

2.1
_____________________________________________________________________ 
Name 

_____________________________________________________________________ 
Number Street 

_____________________________________________________________________ 
City State ZIP Code

2.2 
_____________________________________________________________________ 
Name 

_____________________________________________________________________ 
Number Street 

_____________________________________________________________________ 
City State ZIP Code

2.3 
_____________________________________________________________________ 
Name 

_____________________________________________________________________ 
Number Street 

_____________________________________________________________________ 
City State ZIP Code

2.4 
_____________________________________________________________________ 
Name 

_____________________________________________________________________ 
Number Street 

_____________________________________________________________________ 
City State ZIP Code

2.5 
_____________________________________________________________________ 
Name 

_____________________________________________________________________ 
Number Street 

_____________________________________________________________________ 
City State ZIP Code

Debtor __________________________________________________________________ 
First Name Middle Name Last Name

Debtor 2 ________________________________________________________________ 
(Spouse If filing) First Name Middle Name Last Name 

United States Bankruptcy Court for the: __________ District of ________ 

Case number ___________________________________________ 
 (If known) 

Fill in this information to identify your case: 

 Check if this is an
amended filing
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name

Official Form 106G Schedule G: Executory Contracts and Unexpired Leases page ___ of ___ 

Additional Page if You Have More Contracts or Leases 

Person or company with whom you have the contract or lease What the contract or lease is for 

2._ 
_____________________________________________________________________ 
Name 

_____________________________________________________________________ 
Number Street 

_____________________________________________________________________ 
City State ZIP Code

2._ 
_____________________________________________________________________ 
Name 

_____________________________________________________________________ 
Number Street 

_____________________________________________________________________ 
City State ZIP Code

2._ 
_____________________________________________________________________ 
Name 

_____________________________________________________________________ 
Number Street 

_____________________________________________________________________ 
City State ZIP Code

2._ 
_____________________________________________________________________ 
Name 

_____________________________________________________________________ 
Number Street 

_____________________________________________________________________ 
City State ZIP Code

2._ 
_____________________________________________________________________ 
Name 

_____________________________________________________________________ 
Number Street 

_____________________________________________________________________ 
City State ZIP Code

2._ 
_____________________________________________________________________ 
Name 

_____________________________________________________________________ 
Number Street 

_____________________________________________________________________ 
City State ZIP Code

2._ 
_____________________________________________________________________ 
Name 

_____________________________________________________________________ 
Number Street 

_____________________________________________________________________ 
City State ZIP Code

2._ 
_____________________________________________________________________ 
Name 

_____________________________________________________________________ 
Number Street 

_____________________________________________________________________ 
City State ZIP Code
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Official Form 106H Schedule H: Your Codebtors page 1 of ___ 

Official Form 106H 
Schedule H: Your Codebtors 12/15

Codebtors are people or entities who are also liable for any debts you may have. Be as complete and accurate as possible. If two married people 
are filing together, both are equally responsible for supplying correct information. If more space is needed, copy the Additional Page, fill it out, 
and number the entries in the boxes on the left. Attach the Additional Page to this page. On the top of any Additional Pages, write your name and 
case number (if known). Answer every question. 

1. Do you have any codebtors? (If you are filing a joint case, do not list either spouse as a codebtor.)
 No

 Yes
2. Within the last 8 years, have you lived in a community property state or territory? (Community property states and territories include

Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Puerto Rico, Texas, Washington, and Wisconsin.)

 No. Go to line 3.
 Yes. Did your spouse, former spouse, or legal equivalent live with you at the time?

 No
 Yes. In which community state or territory did you live? __________________. Fill in the name and current address of that person.

______________________________________________________________________ 
Name of your spouse, former spouse, or legal equivalent 

______________________________________________________________________ 
Number Street 

______________________________________________________________________ 
City State ZIP Code  

3. In Column 1, list all of your codebtors. Do not include your spouse as a codebtor if your spouse is filing with you. List the person
shown in line 2 again as a codebtor only if that person is a guarantor or cosigner. Make sure you have listed the creditor on
Schedule D (Official Form 106D), Schedule E/F (Official Form 106E/F), or Schedule G (Official Form 106G). Use Schedule D,
Schedule E/F, or Schedule G to fill out Column 2.

Column 1: Your codebtor Column 2: The creditor to whom you owe the debt 

Check all schedules that apply:  

3.1 
________________________________________________________________________________
Name 

________________________________________________________________________________
Number Street 

________________________________________________________________________________
City State ZIP Code

 Schedule D, line ______

Schedule E/F, line ______

 Schedule G, line ______

3.2 
________________________________________________________________________________
Name 

________________________________________________________________________________
Number Street 

________________________________________________________________________________
City State ZIP Code

 Schedule D, line ______

Schedule E/F, line ______

 Schedule G, line ______

3.3 
________________________________________________________________________________
Name 

________________________________________________________________________________
Number Street 

________________________________________________________________________________
City State ZIP Code

 Schedule D, line ______

Schedule E/F, line ______

 Schedule G, line ______

Debtor 1 __________________________________________________________________  
First Name Middle Name Last Name

Debtor 2 ________________________________________________________________ 
(Spouse, if filing) First Name Middle Name Last Name 

United States Bankruptcy Court for the: __________ District of ________ 

Case number ____________________________________________ 
 (If known) 

Fill in this information to identify your case: 

 Check if this is an
amended filing 
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 106H Schedule H: Your Codebtors page ___ of ___ 

Additional Page to List More Codebtors 

Column 1: Your codebtor Column 2: The creditor to whom you owe the debt 

Check all schedules that apply:  
3._ 

________________________________________________________________________________ 
Name 

________________________________________________________________________________ 
Number Street 

________________________________________________________________________________ 
City State ZIP Code

 Schedule D, line ______

Schedule E/F, line ______

 Schedule G, line ______

3._ 
________________________________________________________________________________ 
Name 

________________________________________________________________________________ 
Number Street 

________________________________________________________________________________ 
City State ZIP Code

 Schedule D, line ______

Schedule E/F, line ______

 Schedule G, line ______

3._ 
________________________________________________________________________________ 
Name 

________________________________________________________________________________ 
Number Street 

________________________________________________________________________________ 
City State ZIP Code 

 Schedule D, line ______

Schedule E/F, line ______

 Schedule G, line ______

3._ 
________________________________________________________________________________ 
Name 

________________________________________________________________________________ 
Number Street 

________________________________________________________________________________ 
City State ZIP Code

 Schedule D, line ______

Schedule E/F, line ______

 Schedule G, line ______

3._ 
________________________________________________________________________________ 
Name 

________________________________________________________________________________ 
Number Street 

________________________________________________________________________________ 
City State ZIP Code

 Schedule D, line ______

Schedule E/F, line ______

 Schedule G, line ______

3._ 
________________________________________________________________________________ 
Name 

________________________________________________________________________________ 
Number Street 

________________________________________________________________________________ 
City State ZIP Code

 Schedule D, line ______

Schedule E/F, line ______

 Schedule G, line ______

3._ 
________________________________________________________________________________ 
Name 

________________________________________________________________________________ 
Number Street 

________________________________________________________________________________ 
City State ZIP Code

 Schedule D, line ______

Schedule E/F, line ______

 Schedule G, line ______

3._ 

________________________________________________________________________________ 
Name 

________________________________________________________________________________ 
Number Street 

________________________________________________________________________________ 
City State ZIP Code

 Schedule D, line ______

Schedule E/F, line ______

 Schedule G, line ______
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Official Form 106I Schedule I: Your Income page 1 

Official Form 106I 

Schedule I: Your Income 12/15

Be as complete and accurate as possible. If two married people are filing together (Debtor 1 and Debtor 2), both are equally responsible for 
supplying correct information. If you are married and not filing jointly, and your spouse is living with you, include information about your spouse. 
If you are separated and your spouse is not filing with you, do not include information about your spouse. If more space is needed, attach a 
separate sheet to this form. On the top of any additional pages, write your name and case number (if known). Answer every question. 

Part 1:  Describe Employment 

1. Fill in your employment
information.

If you have more than one job,
attach a separate page with
information about additional
employers.

Include part-time, seasonal, or
self-employed work.

Occupation may include student
or homemaker, if it applies.

Debtor 1 Debtor 2 or non-filing spouse 

Employment status  Employed
 Not employed

 Employed
 Not employed

Occupation __________________________________ __________________________________ 

Employer’s name __________________________________ __________________________________ 

Employer’s address _______________________________________ 
Number Street 

_______________________________________ 

_______________________________________ 

_______________________________________ 
City State ZIP Code

________________________________________ 
Number Street 

________________________________________ 

________________________________________ 

________________________________________ 
City State ZIP Code

How long employed there? _______ _______

Part 2:  Give Details About Monthly Income 

Estimate monthly income as of the date you file this form. If you have nothing to report for any line, write $0 in the space. Include your non-filing 
spouse unless you are separated. 
If you or your non-filing spouse have more than one employer, combine the information for all employers for that person on the lines 
below. If you need more space, attach a separate sheet to this form.

For Debtor 1 For Debtor 2 or 
non-filing spouse 

2. List monthly gross wages, salary, and commissions (before all payroll
deductions). If not paid monthly, calculate what the monthly wage would be. 2. $___________ $____________

3. Estimate and list monthly overtime pay. 3. + $___________ + $____________

4. Calculate gross income. Add line 2 + line 3. 4. $__________ $____________

Debtor 1   ____________________________________________________________________ 
First Name Middle Name Last Name

Debtor 2 ____________________________________________________________________ 
(Spouse, if filing) First Name Middle Name Last Name 

United States Bankruptcy Court for the: __________ District of ___________ 

Case number ___________________________________________ 
 (If known) 

Fill in this information to identify your case: 

Check if this is: 
 An amended filing
 A supplement showing postpetition chapter 13

income as of the following date:
________________
MM  /  DD /  YYYY 
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

   Official Form 106I Schedule I: Your Income page 2 

For Debtor 1  For Debtor 2 or 
non-filing spouse

Copy line 4 here ...............................................................................................  4. $___________ $_____________

5. List all payroll deductions:

5a. Tax, Medicare, and Social Security deductions 5a. $____________ $_____________

5b. Mandatory contributions for retirement plans 5b. $____________ $_____________

5c. Voluntary contributions for retirement plans 5c. $____________ $_____________

5d. Required repayments of retirement fund loans 5d. $____________ $_____________

5e. Insurance 5e. $____________ $_____________

 5f. Domestic support obligations 5f. $____________ $_____________

 5g. Union dues 5g. $____________ $_____________

5h. Other deductions. Specify: __________________________________ 5h. + $____________ +  $_____________

6. Add the payroll deductions. Add lines 5a + 5b + 5c + 5d + 5e +5f + 5g + 5h.  6. $____________ $_____________

7. Calculate total monthly take-home pay. Subtract line 6 from line 4. 7. $____________ $_____________

8. List all other income regularly received:

8a. Net income from rental property and from operating a business,
profession, or farm 
Attach a statement for each property and business showing gross 
receipts, ordinary and necessary business expenses, and the total 
monthly net income.  8a. $____________ $_____________ 

8b. Interest and dividends 8b. $____________ $_____________ 
8c. Family support payments that you, a non-filing spouse, or a dependent 

regularly receive
Include alimony, spousal support, child support, maintenance, divorce 
settlement, and property settlement. 8c. $____________ $_____________ 

8d. Unemployment compensation  8d. $____________ $_____________ 
8e. Social Security  8e. $____________ $_____________ 

8f. Other government assistance that you regularly receive 
Include cash assistance and the value (if known) of any non-cash assistance 
that you receive, such as food stamps (benefits under the Supplemental 
Nutrition Assistance Program) or housing subsidies. 
Specify: ___________________________________________________ 8f. $____________ $_____________ 

8g. Pension or retirement income  8g. $____________ $_____________ 

8h. Other monthly income. Specify: _______________________________ 8h. + $____________ + $_____________

9. Add all other income. Add lines 8a + 8b + 8c + 8d + 8e + 8f +8g + 8h. 9. $____________ $_____________ 

10. Calculate monthly income. Add line 7 + line 9.
Add the entries in line 10 for Debtor 1 and Debtor 2 or non-filing spouse. 10. $___________ + $_____________ = $_____________

11. State all other regular contributions to the expenses that you list in Schedule J.
Include contributions from an unmarried partner, members of your household, your dependents, your roommates, and other
friends or relatives.
Do not include any amounts already included in lines 2-10 or amounts that are not available to pay expenses listed in Schedule J.

Specify: _______________________________________________________________________________ 11. + $_____________

12. Add the amount in the last column of line 10 to the amount in line 11. The result is the combined monthly income.
Write that amount on the Summary of Your Assets and Liabilities and Certain Statistical Information, if it applies 12. $_____________

Combined 
monthly income 

13. Do you expect an increase or decrease within the year after you file this form?
 No.
 Yes. Explain:
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Official Form 106J Schedule J: Your Expenses page 1 

Official Form 106J 
Schedule J: Your Expenses 12/15 

Be as complete and accurate as possible. If two married people are filing together, both are equally responsible for supplying correct
information. If more space is needed, attach another sheet to this form. On the top of any additional pages, write your name and case number 
(if known). Answer every question.  

Part 1: Describe Your Household

1. Is this a joint case?

 No. Go to line 2.
 Yes. Does Debtor 2 live in a separate household?

 No
 Yes. Debtor 2 must file Official Form 106J-2, Expenses for Separate Household of Debtor 2.

2. Do you have dependents?

Do not list Debtor 1 and
Debtor 2.

Do not state the dependents’
names.

 No
 Yes. Fill out this information for

each dependent ..........................

Dependent’s relationship to 
Debtor 1 or Debtor 2

Dependent’s 
age

Does dependent live 
with you?

_________________________ ________ 
 No
 Yes

_________________________ ________  No
 Yes

_________________________ ________  No
 Yes

_________________________ ________  No
 Yes

_________________________ ________  No
 Yes

3. Do your expenses include
expenses of people other than
yourself and your dependents?

 No
 Yes

Part 2: Estimate Your Ongoing Monthly Expenses

Estimate your expenses as of your bankruptcy filing date unless you are using this form as a supplement in a Chapter 13 case to report 
expenses as of a date after the bankruptcy is filed. If this is a supplemental Schedule J, check the box at the top of the form and fill in the 
applicable date. 

Include expenses paid for with non-cash government assistance if you know the value of 
such assistance and have included it on Schedule I: Your Income (Official Form 106I.) Your expenses 

4. The rental or home ownership expenses for your residence. Include first mortgage payments and
any rent for the ground or lot. 4. $_____________________

If not included in line 4:

4a.  Real estate taxes 4a. $_____________________ 

4b.  Property, homeowner’s, or renter’s insurance 4b. $_____________________ 

4c.  Home maintenance, repair, and upkeep expenses 4c. $_____________________ 

4d.  Homeowner’s association or condominium dues 4d. $_____________________ 

Debtor 1 __________________________________________________________________  
First Name Middle Name Last Name

Debtor 2 ________________________________________________________________ 
(Spouse, if filing) First Name Middle Name Last Name 

United States Bankruptcy Court for the: __________ District of __________ 

Case number ___________________________________________ 
 (If known) 

Fill in this information to identify your case: 

Check if this is: 

 An amended filing
 A supplement showing postpetition chapter 13

expenses as of the following date:
________________
MM  /  DD /  YYYY 
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 106J Schedule J: Your Expenses page 2 

Your expenses 

5. Additional mortgage payments for your residence, such as home equity loans 5. $_____________________ 

6. Utilities:

6a.  Electricity, heat, natural gas 6a. $_____________________ 

6b.  Water, sewer, garbage collection 6b. $_____________________ 

6c.  Telephone, cell phone, Internet, satellite, and cable services 6c. $_____________________ 

6d.  Other. Specify: _______________________________________________ 6d. $_____________________ 

7. Food and housekeeping supplies 7. $_____________________

8. Childcare and children’s education costs 8. $_____________________

9. Clothing, laundry, and dry cleaning 9. $_____________________

10. Personal care products and services 10. $_____________________

11. Medical and dental expenses 11. $_____________________

12. Transportation. Include gas, maintenance, bus or train fare.
Do not include car payments. 12.

$_____________________

13.  Entertainment, clubs, recreation, newspapers, magazines, and books 13. $_____________________

14.  Charitable contributions and religious donations 14. $_____________________

15. Insurance.
Do not include insurance deducted from your pay or included in lines 4 or 20.

1

15a. Life insurance 15a. $_____________________ 

15b. Health insurance 15b. $_____________________ 

15c. Vehicle insurance 15c. $_____________________ 

15d. Other insurance. Specify:_______________________________________ 15d. $_____________________ 

16.  Taxes. Do not include taxes deducted from your pay or included in lines 4 or 20.
Specify: ________________________________________________________ 16. $_____________________

17.  Installment or lease payments:

17a. Car payments for Vehicle 1 17a. $_____________________ 

17b. Car payments for Vehicle 2 17b. $_____________________ 

17c. Other. Specify:_______________________________________________ 17c. $_____________________ 

17d. Other. Specify:_______________________________________________ 17d. $_____________________ 

18.  Your payments of alimony, maintenance, and support that you did not report as deducted from
your pay on line 5, Schedule I, Your Income (Official Form 106I). 18. $_____________________

19.  Other payments you make to support others who do not live with you.

Specify:_______________________________________________________ 19. $_____________________

20. Other real property expenses not included in lines 4 or 5 of this form or on Schedule I: Your Income.

20a. Mortgages on other property 20a. $_____________________ 

20b. Real estate taxes 20b. $_____________________ 

20c. Property, homeowner’s, or renter’s insurance 20c. $_____________________ 

20d. Maintenance, repair, and upkeep expenses 20d. $_____________________ 

20e. Homeowner’s association or condominium dues 20e. $_____________________ 
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 106J Schedule J: Your Expenses page 3 

21. Other. Specify: _________________________________________________ 21. +$_____________________

22.  Calculate your monthly expenses.

22a. Add lines 4 through 21. 22a. 

22b. Copy line 22 (monthly expenses for Debtor 2), if any, from Official Form 106J-2 22b. 

22c. Add line 22a and 22b. The result is your monthly expenses. 22c.

$_____________________ 

$_____________________ 

$_____________________ 

23.  Calculate your monthly net income.

23a. Copy line 12 (your combined monthly income) from Schedule I. 23a. $_____________________

23b. Copy your monthly expenses from line 22c above. 23b. – $_____________________

23c. Subtract your monthly expenses from your monthly income.
The result is your monthly net income. 23c. $_____________________

24. Do you expect an increase or decrease in your expenses within the year after you file this form?

For example, do you expect to finish paying for your car loan within the year or do you expect your
mortgage payment to increase or decrease because of a modification to the terms of your mortgage?

 No.

 Yes. Explain here: 
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Schedules-ish

Statement of Financial 
Affairs

Schedules-ish

Statement of Intent

• Reaffirm the Debt

• Redeem the Asset

• Surrender the Asset
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Official Form 107 Statement of Financial Affairs for Individuals Filing for Bankruptcy page 1 

Official Form 107 
Statement of Financial Affairs for Individuals Filing for Bankruptcy 04/16

Be as complete and accurate as possible. If two married people are filing together, both are equally responsible for supplying correct
information.  If more space is needed, attach a separate sheet to this form. On the top of any additional pages, write your name and case 
number (if known). Answer every question. 

Part 1: Give Details About Your Marital Status and Where You Lived Before

1. What is your current marital status?

 Married
 Not married

2. During the last 3 years, have you lived anywhere other than where you live now?

 No
 Yes. List all of the places you lived in the last 3 years. Do not include where you live now.

Debtor 1: Dates Debtor 1 
lived there  

Debtor 2: Dates Debtor 2 
lived there  

__________________________________________ 
Number Street 

__________________________________________ 

__________________________________________ 
City State ZIP Code

From ________

To ________

 Same as Debtor 1 

___________________________________________ 
Number Street 

___________________________________________ 

___________________________________________ 
City State ZIP Code

 Same as Debtor 1

From  ________

To ________

__________________________________________ 
Number Street 

 __________________________________________ 

__________________________________________ 
City State ZIP Code

From ________

To ________

 Same as Debtor 1 

___________________________________________ 
Number Street 

___________________________________________ 

___________________________________________ 
City State ZIP Code

 Same as Debtor 1

From  ________

To ________

3. Within the last 8 years, did you ever live with a spouse or legal equivalent in a community property state or territory? (Community property
states and territories include Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Puerto Rico, Texas, Washington, and Wisconsin.)

 No
 Yes. Make sure you fill out Schedule H: Your Codebtors (Official Form 106H).

Part 2: Explain the Sources of Your Income 

Debtor 1 __________________________________________________________________  
First Name Middle Name Last Name

Debtor 2 ________________________________________________________________ 
(Spouse, if filing) First Name Middle Name Last Name 

United States Bankruptcy Court for the: __________ District of ______________ 

Case number ___________________________________________ 
 (If known) 

Fill in this information to identify your case: 

 Check if this is an
amended filing 
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 107 Statement of Financial Affairs for Individuals Filing for Bankruptcy page 2 

4. Did you have any income from employment or from operating a business during this year or the two previous calendar years?
Fill in the total amount of income you received from all jobs and all businesses, including part-time activities.
If you are filing a joint case and you have income that you receive together, list it only once under Debtor 1.

 No
  Yes. Fill in the details.

Debtor 1 Debtor 2

Sources of income 
Check all that apply. 

Gross income  
(before deductions and 
exclusions)

Sources of income 
Check all that apply.

Gross income  
(before deductions and 
exclusions)

From January 1 of current year until 
the date you filed for bankruptcy:  

 Wages, commissions, 
bonuses, tips

 Operating a business

$________________
 Wages, commissions,

bonuses, tips
 Operating a business

$________________ 

For last calendar year:  

(January 1 to December 31, _________)
YYYY

 Wages, commissions, 
bonuses, tips

 Operating a business
$________________

 Wages, commissions,
bonuses, tips

 Operating a business
$________________ 

For the calendar year before that:  

(January 1 to December 31, _________) 
YYYY

 Wages, commissions, 
bonuses, tips

 Operating a business
$________________

 Wages, commissions,
bonuses, tips

 Operating a business
$________________ 

5. Did you receive any other income during this year or the two previous calendar years?
Include income regardless of whether that income is taxable. Examples of other income are alimony; child support; Social Security,
unemployment, and other public benefit payments; pensions; rental income; interest; dividends; money collected from lawsuits; royalties; and
gambling and lottery winnings. If you are filing a joint case and you have income that you received together, list it only once under Debtor 1.

List each source and the gross income from each source separately. Do not include income that you listed in line 4.

 No
 Yes. Fill in the details.

Debtor 1 Debtor 2

Sources of income 
Describe below.

Gross income from 
each source 
(before deductions and 
exclusions)

Sources of income  
Describe below.

Gross income from 
each source 
(before deductions and 
exclusions)

From January 1 of current year until 
the date you filed for bankruptcy:  

__________________  

__________________ 

__________________ 

$_________________

$_________________

$_________________

_____________________  

_____________________ 

_____________________ 

$_________________ 

$_________________ 

$_________________

For last calendar year:  

(January 1 to December 31, ______)
YYYY

__________________  

__________________ 

__________________ 

$_________________ 

$_________________ 

$_________________

_____________________  

_____________________ 

_____________________ 

$_________________ 

$_________________ 

$_________________

For the calendar year before that:  

(January 1 to December 31, ______) 
YYYY

__________________  

__________________ 

__________________ 

$_________________ 

$_________________ 

$_________________

_____________________  

_____________________ 

_____________________ 

$_________________ 

$_________________ 

$_________________
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 107 Statement of Financial Affairs for Individuals Filing for Bankruptcy page 3 

Part 3: List Certain Payments You Made Before You Filed for Bankruptcy 

6. Are either Debtor 1’s or Debtor 2’s debts primarily consumer debts?

 No. Neither Debtor 1 nor Debtor 2 has primarily consumer debts. Consumer debts are defined in 11 U.S.C. § 101(8) as
“incurred by an individual primarily for a personal, family, or household purpose.” 
During the 90 days before you filed for bankruptcy, did you pay any creditor a total of $6,425* or more? 

 No. Go to line 7.

 Yes. List below each creditor to whom you paid a total of $6,425* or more in one or more payments and the
total amount you paid that creditor. Do not include payments for domestic support obligations, such as 
child support and alimony. Also, do not include payments to an attorney for this bankruptcy case. 

* Subject to adjustment on 4/01/19 and every 3 years after that for cases filed on or after the date of adjustment.

 Yes. Debtor 1 or Debtor 2 or both have primarily consumer debts.  
During the 90 days before you filed for bankruptcy, did you pay any creditor a total of $600 or more? 

 No. Go to line 7.

 Yes. List below each creditor to whom you paid a total of $600 or more and the total amount you paid that
creditor. Do not include payments for domestic support obligations, such as child support and 
alimony. Also, do not include payments to an attorney for this bankruptcy case. 

____________________________________ 
Creditor’s Name 

____________________________________ 
Number Street 

____________________________________ 

____________________________________ 
City State ZIP Code 

Dates of 
payment

Total amount paid Amount you still owe Was this payment for…

_________ 

_________ 

_________ 

$_________________ $__________________  Mortgage

 Car

 Credit card

 Loan repayment

 Suppliers or vendors

 Other ____________

____________________________________ 
Creditor’s Name 

____________________________________ 
Number Street 

____________________________________ 

____________________________________ 
City State ZIP Code

_________ 

_________ 

_________ 

$_________________ $__________________  Mortgage

 Car

 Credit card

 Loan repayment

 Suppliers or vendors

 Other ____________

____________________________________ 
Creditor’s Name 

____________________________________ 
Number Street 

____________________________________ 

____________________________________ 
City State ZIP Code

_________ 

_________ 

_________ 

$_________________ $__________________  Mortgage

 Car

 Credit card

 Loan repayment

 Suppliers or vendors

 Other ____________
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 107 Statement of Financial Affairs for Individuals Filing for Bankruptcy page 4 

7. Within 1 year before you filed for bankruptcy, did you make a payment on a debt you owed anyone who was an insider?
Insiders include your relatives; any general partners; relatives of any general partners; partnerships of which you are a general partner;
corporations of which you are an officer, director, person in control, or owner of 20% or more of their voting securities; and any managing
agent, including one for a business you operate as a sole proprietor. 11 U.S.C. § 101. Include payments for domestic support obligations,
such as child support and alimony.

 No
 Yes. List all payments to an insider.

____________________________________________ 
Insider’s Name 

____________________________________________ 
Number Street 

____________________________________________ 

____________________________________________ 
City State ZIP Code

Dates of 
payment

Total amount 
paid

Amount you still 
owe 

Reason for this payment

_________ 

_________ 

_________ 

$____________ $____________ 

____________________________________________ 
Insider’s Name 

____________________________________________ 
Number Street 

____________________________________________ 

____________________________________________ 
City State ZIP Code

_________ 

_________ 

_________ 

$____________ $____________ 

8. Within 1 year before you filed for bankruptcy, did you make any payments or transfer any property on account of a debt that benefited
an insider?
Include payments on debts guaranteed or cosigned by an insider.

 No
 Yes. List all payments that benefited an insider.

____________________________________________ 
Insider’s Name 

____________________________________________ 
Number Street 

____________________________________________ 

____________________________________________ 
City State ZIP Code

Dates of 
payment 

Total amount 
paid

Amount you still 
owe 

Reason for this payment 
Include creditor’s name 

_________ 

_________ 

_________ 

$____________ $____________

____________________________________________ 
Insider’s Name 

____________________________________________ 
Number Street 

____________________________________________ 

____________________________________________ 
City State ZIP Code

_________ 

_________ 

_________ 

$____________ $____________
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 107 Statement of Financial Affairs for Individuals Filing for Bankruptcy page 5 

 Part 4: Identify Legal Actions, Repossessions, and Foreclosures

9. Within 1 year before you filed for bankruptcy, were you a party in any lawsuit, court action, or administrative proceeding?
List all such matters, including personal injury cases, small claims actions, divorces, collection suits, paternity actions, support or custody modifications,
and contract disputes.

 No
 Yes. Fill in the details.

Case title_____________________________ 

____________________________________ 

Case number ________________________ 

Nature of the case Court or agency  Status of the case

________________________________________
Court Name 

________________________________________
Number Street 

________________________________________
City State ZIP Code

 Pending

 On appeal

 Concluded

Case title_____________________________ 

____________________________________ 

Case number ________________________

________________________________________
Court Name 

________________________________________
Number Street 

________________________________________
City State ZIP Code

 Pending

 On appeal

 Concluded

10. Within 1 year before you filed for bankruptcy, was any of your property repossessed, foreclosed, garnished, attached, seized, or levied?
Check all that apply and fill in the details below.

 No. Go to line 11.
 Yes. Fill in the information below.

_________________________________________
Creditor’s Name 

_________________________________________
Number Street 

_________________________________________

_________________________________________
City  State ZIP Code 

Describe the property  Date Value of the property

__________ $______________

Explain what happened 

 Property was repossessed.
 Property was foreclosed.
 Property was garnished.
 Property was attached, seized, or levied.

_________________________________________
Creditor’s Name 

_________________________________________
Number Street 

_________________________________________

_________________________________________
City  State ZIP Code

Describe the property  Date Value of the property

__________ $______________

Explain what happened 

 Property was repossessed.
 Property was foreclosed.
 Property was garnished.
 Property was attached, seized, or levied.
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 107 Statement of Financial Affairs for Individuals Filing for Bankruptcy page 6 

11. Within 90 days before you filed for bankruptcy, did any creditor, including a bank or financial institution, set off any amounts from your
accounts or refuse to make a payment because you owed a debt?

 No
 Yes. Fill in the details.

______________________________________ 
Creditor’s Name 

______________________________________ 
Number Street 

______________________________________ 

______________________________________ 
City  State ZIP Code 

Describe the action the creditor took Date action 
was taken 

Amount

____________ $________________

Last 4 digits of account number: XXXX–___  ___  ___  ___ 

12. Within 1 year before you filed for bankruptcy, was any of your property in the possession of an assignee for the benefit of
creditors, a court-appointed receiver, a custodian, or another official?

 No
 Yes

Part 5: List Certain Gifts and Contributions 

13. Within 2 years before you filed for bankruptcy, did you give any gifts with a total value of more than $600 per person?

 No
 Yes. Fill in the details for each gift.

Gifts with a total value of more than $600 
per person 

Describe the gifts  Dates you gave 
the gifts 

Value  

______________________________________ 
Person to Whom You Gave the Gift  

______________________________________ 

______________________________________ 
Number Street 

______________________________________ 
City State ZIP Code

Person’s relationship to you ______________ 

_________ 

_________ 

$_____________

$_____________

Gifts with a total value of more than $600 
per person 

Describe the gifts  Dates you gave 
the gifts 

Value  

______________________________________ 
Person to Whom You Gave the Gift  

______________________________________ 

______________________________________ 
Number Street 

______________________________________ 
City State ZIP Code

Person’s relationship to you ______________ 

_________ 

_________ 

$_____________

$_____________
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 107 Statement of Financial Affairs for Individuals Filing for Bankruptcy page 7 

14. Within 2 years before you filed for bankruptcy, did you give any gifts or contributions with a total value of more than $600 to any charity?

 No
 Yes. Fill in the details for each gift or contribution.

Gifts or contributions to charities 
that total more than $600 

Describe what you contributed Date you 
contributed

Value  

_____________________________________ 
Charity’s Name 

_____________________________________ 

_____________________________________ 
Number Street 

_____________________________________ 
City State ZIP Code 

_________ 

_________ 

$_____________

$_____________

Part 6: List Certain Losses 

15. Within 1 year before you filed for bankruptcy or since you filed for bankruptcy, did you lose anything because of theft, fire, other
disaster, or gambling?

 No
 Yes. Fill in the details.

Describe the property you lost and 
how the loss occurred 

Describe any insurance coverage for the loss 

Include the amount that insurance has paid. List pending insurance 
claims on line 33 of Schedule A/B: Property.

Date of your 
loss 

Value of property 
lost 

_________ $_____________

Part 7: List Certain Payments or Transfers 

16. Within 1 year before you filed for bankruptcy, did you or anyone else acting on your behalf pay or transfer any property to anyone
you consulted about seeking bankruptcy or preparing a bankruptcy petition?
Include any attorneys, bankruptcy petition preparers, or credit counseling agencies for services required in your bankruptcy.

 No
 Yes. Fill in the details.

___________________________________ 
Person Who Was Paid  

___________________________________ 
Number Street 

___________________________________ 

___________________________________ 
City State ZIP Code

____________________________________________
Email or website address

Description and value of any property transferred Date payment or 
transfer was 
made  

Amount of payment

_________ 

_________ 

$_____________

$_____________

___________________________________ 
Person Who Made the Payment, if Not You 
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 107 Statement of Financial Affairs for Individuals Filing for Bankruptcy page 8 

____________________________________ 
Person Who Was Paid  

____________________________________ 
Number Street 

____________________________________ 

____________________________________ 
City State ZIP Code

________________________________________________
Email or website address 

Description and value of any property transferred Date payment or 
transfer was made 

Amount of 
payment 

_________ 

_________ 

$_____________

$_____________

___________________________________ 
Person Who Made the Payment, if Not You 

17. Within 1 year before you filed for bankruptcy, did you or anyone else acting on your behalf pay or transfer any property to anyone who
promised to help you deal with your creditors or to make payments to your creditors?
Do not include any payment or transfer that you listed on line 16.

 No
 Yes. Fill in the details.

____________________________________ 
Person Who Was Paid  

____________________________________ 
Number Street 

____________________________________ 

____________________________________ 
City State ZIP Code  

Description and value of any property transferred Date payment or 
transfer was 
made 

Amount of payment

_________ 

_________ 

$____________ 

$____________ 

18. Within 2 years before you filed for bankruptcy, did you sell, trade, or otherwise transfer any property to anyone, other than property
transferred in the ordinary course of your business or financial affairs?
Include both outright transfers and transfers made as security (such as the granting of a security interest or mortgage on your property).
Do not include gifts and transfers that you have already listed on this statement.
 No
 Yes. Fill in the details.

___________________________________ 
Person Who Received Transfer  

___________________________________ 
Number Street 

___________________________________ 

___________________________________ 
City State ZIP Code

Description and value of property 
transferred 

Describe any property or payments received 
or debts paid in exchange 

Date transfer 
was made 

_________ 

Person’s relationship to you _____________ 

___________________________________ 
Person Who Received Transfer  

___________________________________ 
Number Street 

___________________________________ 

___________________________________ 
City State ZIP Code

_________ 

Person’s relationship to you _____________ 
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 107 Statement of Financial Affairs for Individuals Filing for Bankruptcy page 9 

19. Within 10 years before you filed for bankruptcy, did you transfer any property to a self-settled trust or similar device of which you
are a beneficiary? (These are often called asset-protection devices.)

 No
 Yes. Fill in the details.

Name of trust __________________________ 

______________________________________ 

Description and value of the property transferred Date transfer 
was made 

_________ 

Part 8: List Certain Financial Accounts, Instruments, Safe Deposit Boxes, and Storage Units 

20. Within 1 year before you filed for bankruptcy, were any financial accounts or instruments held in your name, or for your benefit,
closed, sold, moved, or transferred?
Include checking, savings, money market, or other financial accounts; certificates of deposit; shares in banks, credit unions,
brokerage houses, pension funds, cooperatives, associations, and other financial institutions.

 No
 Yes. Fill in the details.

____________________________________
Name of Financial Institution

____________________________________
Number Street 

____________________________________

____________________________________
City State ZIP Code  

Last 4 digits of account number Type of account or 
instrument 

Date account was 
closed, sold, moved, 
or transferred 

Last balance before 
closing or transfer 

XXXX–___  ___  ___  ___ Checking 

 Savings

 Money market

 Brokerage

 Other__________

_________ $___________

____________________________________
Name of Financial Institution

____________________________________
Number Street 

____________________________________

____________________________________
City State ZIP Code

XXXX–___  ___  ___  ___ Checking 

 Savings

 Money market

 Brokerage

 Other__________

_________ $___________

21. Do you now have, or did you have within 1 year before you filed for bankruptcy, any safe deposit box or other depository for
securities, cash, or other valuables?
 No
 Yes. Fill in the details.

____________________________________
Name of Financial Institution

____________________________________
Number Street 

____________________________________

____________________________________
City State ZIP Code

Who else had access to it? Describe the contents  Do you still 
have it? 

_______________________________________
Name  

_______________________________________
Number Street 

_______________________________________
City State ZIP Code

 No
 Yes
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 107 Statement of Financial Affairs for Individuals Filing for Bankruptcy page 10 

22. Have you stored property in a storage unit or place other than your home within 1 year before you filed for bankruptcy?
 No
 Yes. Fill in the details.

___________________________________
Name of Storage Facility 

___________________________________
Number Street 

___________________________________

___________________________________
City State ZIP Code

Who else has or had access to it? Describe the contents Do you still 
have it? 

_______________________________________
Name  

_______________________________________
Number Street 

_______________________________________
City State ZIP Code

 No
 Yes



Part 9: Identify Property You Hold or Control for Someone Else 

23. Do you hold or control any property that someone else owns? Include any property you borrowed from, are storing for,
or hold in trust for someone.
 No
 Yes. Fill in the details.

___________________________________
Owner’s Name 

___________________________________
Number Street 

___________________________________

___________________________________
City State ZIP Code

Where is the property? Describe the property Value 

_________________________________________
Number Street 

_________________________________________

_________________________________________
City State ZIP Code

$__________

Part 10: Give Details About Environmental Information 

For the purpose of Part 10, the following definitions apply: 
 Environmental law means any federal, state, or local statute or regulation concerning pollution, contamination, releases of

hazardous or toxic substances, wastes, or material into the air, land, soil, surface water, groundwater, or other medium, 
including statutes or regulations controlling the cleanup of these substances, wastes, or material. 

 Site means any location, facility, or property as defined under any environmental law, whether you now own, operate, or
utilize it or used to own, operate, or utilize it, including disposal sites.

 Hazardous material means anything an environmental law defines as a hazardous waste, hazardous substance, toxic
substance, hazardous material, pollutant, contaminant, or similar term.

Report all notices, releases, and proceedings that you know about, regardless of when they occurred. 

24. Has any governmental unit notified you that you may be liable or potentially liable under or in violation of an environmental law?

 No
 Yes. Fill in the details.

____________________________________
Name of site 

____________________________________
Number Street 

____________________________________

____________________________________
City State ZIP Code

Governmental unit Environmental law, if you know it Date of notice

_______________________________
Governmental unit 

_______________________________
Number Street 

_______________________________
City State ZIP Code

_________

73

353Fund Assembly 2018

Back to Speaker Topics



Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 107 Statement of Financial Affairs for Individuals Filing for Bankruptcy page 11 

25. Have you notified any governmental unit of any release of hazardous material?

 No
 Yes. Fill in the details.

____________________________________
Name of site 

____________________________________
Number Street 

____________________________________

____________________________________
City State ZIP Code

Governmental unit Environmental law, if you know it Date of notice 

_______________________________
Governmental unit 

_______________________________
Number Street 

_______________________________
City State ZIP Code

_________

26. Have you been a party in any judicial or administrative proceeding under any environmental law? Include settlements and orders.

 No
 Yes. Fill in the details.

Case title______________________________ 

______________________________________

______________________________________
Case number 

Court or agency  Nature of the case Status of the 
case

________________________________
Court Name 

________________________________
Number Street 

________________________________
City State ZIP Code

 Pending

 On appeal

Concluded



Part 11: Give Details About Your Business or Connections to Any Business 

27. Within 4 years before you filed for bankruptcy, did you own a business or have any of the following connections to any business?
 A sole proprietor or self-employed in a trade, profession, or other activity, either full-time or part-time
 A member of a limited liability company (LLC) or limited liability partnership (LLP)
 A partner in a partnership
 An officer, director, or managing executive of a corporation

 An owner of at least 5% of the voting or equity securities of a corporation

 No. None of the above applies. Go to Part 12.
 Yes. Check all that apply above and fill in the details below for each business.

____________________________________
Business Name 

____________________________________
Number Street 

____________________________________

____________________________________
City State ZIP Code

Describe the nature of the business Employer Identification number  
Do not include Social Security number or ITIN. 

EIN:  ___  ___  – ___  ___  ___  ___  ___  ___ ___ 

Name of accountant or bookkeeper Dates business existed

From  _______  To _______ 

____________________________________
Business Name 

____________________________________
Number Street 

____________________________________

____________________________________
City State ZIP Code

Describe the nature of the business Employer Identification number  
Do not include Social Security number or ITIN. 

EIN:  ___  ___  – ___  ___  ___  ___  ___  ___ ___

Name of accountant or bookkeeper Dates business existed

From  _______  To _______ 
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Debtor 1 _______________________________________________________ Case number (if known)_____________________________________  
First Name Middle Name Last Name 

Official Form 107 Statement of Financial Affairs for Individuals Filing for Bankruptcy page 12 

____________________________________
Business Name 

____________________________________
Number Street 

____________________________________

____________________________________
City State ZIP Code

Describe the nature of the business Employer Identification number  
Do not include Social Security number or ITIN. 

EIN:  ___  ___  – ___  ___  ___  ___  ___  ___ ___ 

Name of accountant or bookkeeper Dates business existed

From  _______  To _______ 

28. Within 2 years before you filed for bankruptcy, did you give a financial statement to anyone about your business? Include all financial
institutions, creditors, or other parties.

 No
 Yes. Fill in the details below.

____________________________________
Name 

____________________________________
Number Street 

____________________________________

____________________________________
City State ZIP Code

Date issued 

____________
MM / DD / YYYY

Part 12: Sign Below 

I have read the answers on this Statement of Financial Affairs and any attachments, and I declare under penalty of perjury that the 
answers are true and correct. I understand that making a false statement, concealing property, or obtaining money or property by fraud 
in connection with a bankruptcy case can result in fines up to $250,000, or imprisonment for up to 20 years, or both.   
18 U.S.C. §§ 152, 1341, 1519, and 3571. 

______________________________________________ _____________________________
Signature of Debtor 1 Signature of Debtor 2 

Date ________________ Date _________________

Did you attach additional pages to Your Statement of Financial Affairs for Individuals Filing for Bankruptcy (Official Form 107)?

 No
 Yes

Did you pay or agree to pay someone who is not an attorney to help you fill out bankruptcy forms?
 No
 Yes. Name of person_____________________________________________________________.  Attach the Bankruptcy Petition Preparer’s Notice,

Declaration, and Signature (Official Form 119). 
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Official Form 108 Statement of Intention for Individuals Filing Under Chapter 7 page 1

Official Form 108 
Statement of Intention for Individuals Filing Under Chapter 7 12/15

If you are an individual filing under chapter 7, you must fill out this form if: 
 creditors have claims secured by your property, or
 you have leased personal property and the lease has not expired.
You must file this form with the court within 30 days after you file your bankruptcy petition or by the date set for the meeting of creditors, 
whichever is earlier, unless the court extends the time for cause. You must also send copies to the creditors and lessors you list on the form.  
If two married people are filing together in a joint case, both are equally responsible for supplying correct information. 
Both debtors must sign and date the form.  
Be as complete and accurate as possible. If more space is needed, attach a separate sheet to this form. On the top of any additional pages, 
write your name and case number (if known). 

Part 1:  List Your Creditors Who Have Secured Claims 

1. For any creditors that you listed in Part 1 of Schedule D: Creditors Who Have Claims Secured by Property (Official Form 106D), fill in the
information below.

Identify the creditor and the property that is collateral What do you intend to do with the property that 
secures a debt? 

Did you claim the property 
as exempt on Schedule C?

Creditor’s 
name: 

 Surrender the property.

 Retain the property and redeem it.

 Retain the property and enter into a
Reaffirmation Agreement.

 Retain the property and [explain]: __________
______________________________________

 No

 Yes
Description of 
property 
securing debt: 

 
Creditor’s 
name: 

 Surrender the property.

 Retain the property and redeem it.

 Retain the property and enter into a
Reaffirmation Agreement.

 Retain the property and [explain]: __________
______________________________________

 No

 Yes
Description of 
property 
securing debt: 

 
Creditor’s 
name: 

 Surrender the property.

 Retain the property and redeem it.

 Retain the property and enter into a
Reaffirmation Agreement.

 Retain the property and [explain]: __________
______________________________________

 No

 Yes
Description of 
property 
securing debt: 

Creditor’s 
name: 

 Surrender the property.

 Retain the property and redeem it.

 Retain the property and enter into a
Reaffirmation Agreement.

 Retain the property and [explain]: __________
______________________________________

 No

 Yes
Description of 
property 
securing debt: 

Debtor 1 __________________________________________________________________  
First Name Middle Name Last Name

Debtor 2 ________________________________________________________________ 
(Spouse, if filing) First Name Middle Name Last Name 

United States Bankruptcy Court for the: __________ District of __________ 

Case number ___________________________________________ 
 (If known) 

Fill in this information to identify your case: 

 Check if this is an
amended filing
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Debtor 1 ______________________________________________________ Case number (If known)_____________________________________ 
First Name Middle Name Last Name 

Official Form 108 Statement of Intention for Individuals Filing Under Chapter 7 page 2

Part 2:  List Your Unexpired Personal Property Leases 

For any unexpired personal property lease that you listed in Schedule G: Executory Contracts and Unexpired Leases (Official Form 106G), 
fill in the information below. Do not list real estate leases. Unexpired leases are leases that are still in effect; the lease period has not yet 
ended. You may assume an unexpired personal property lease if the trustee does not assume it. 11 U.S.C. § 365(p)(2).

Describe your unexpired personal property leases Will the lease be assumed? 

Lessor’s name:   No

 Yes
Description of leased 
property: 

Lessor’s name:   No

 Yes
Description of leased 
property: 

Lessor’s name:   No

 YesDescription of leased 
property: 

Lessor’s name:   No

 Yes
Description of leased 
property: 

Lessor’s name:   No

 Yes
Description of leased 
property: 

Lessor’s name:   No

 Yes
Description of leased 
property: 



Lessor’s name:   No

 Yes
Description of leased 
property: 

Part 3:  Sign Below 

Under penalty of perjury, I declare that I have indicated my intention about any property of my estate that secures a debt and any 
personal property that is subject to an unexpired lease. 

___________________________________________ ___________________________________________ 
Signature of Debtor 1 Signature of Debtor 2 

Date _________________ Date _________________ 
MM /  DD  /  YYYY MM /  DD  /  YYYY 
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Discharge

• Permanent injunction 
releasing a debtor from 
personal liability for 
disclosed debts

• Discharge is of the 
debt, NOT any 
associated lien

• Was the lien resolved 
in another manner?

Dismissal and Case Closure

Dismissal

• Terminates the Case and the Automatic Stay

• As if the Bankruptcy was never filed

Closure

• By way of a court order once Trustee’s obligations 
are satisfied and the Estate is fully administered

• Lifts automatic stay

• Non-discharged debts may be collected upon

78
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More Terms

• Automatic Stay

• 341 Meeting of 
Creditors

• Plan

• Abandonment

• Actual

• Constructive

• Claw-back/look-back 
Period 

• Meeting of Creditors

• Automatic Stay

• Appeals Period

Instructions
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Navigating to and through Pacer

https://pcl.uscourts.gov/search

Logging in

Navigating to and through Pacer

https://pcl.uscourts.gov/search

Running a query

80
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Navigating to and through Pacer

https://pcl.uscourts.gov/search

Running a query

Navigating to and through Pacer

https://pcl.uscourts.gov/search

Running a Docket Report
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Navigating to and through Pacer

https://pcl.uscourts.gov/search

Running a Docket Report

Navigating to and through Pacer

Type of BK filing Chronology

82
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Navigating to and through Pacer

Docket Entry Information

Navigating to and through Pacer

• Date

• Docket Entry Number

• Pagination and 
Document Count

• Filing Type

• Prior Filing Instrument 
Reference

• Party Identifier
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Call me Ishmael…

Reviewing the Docket and Summary

• Petition/Schedules/Notices of Intent;

• Creditor/Trustee Objections;

• Any instrument dealing with the subject property;

• Any instrument dealing with an “interested” or secured creditor;

• The occurrence of the meeting of creditors;

• Any applicable plan;

• Dismissals;

• Discharge; and 

• Trustee Final Reports
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Questions to Answer

Is the property subject to Bankruptcy Administration? 

Disposed

Pre-Lookback Post-Lookback 
to Pre-Petition

Post-Petition/
Post-Discharge

Ac
qu

ire
d

Pre-Lookback Not subject to 
BK

Subject to BK
Post-Lookback  

Pre-Petition

Post-Petition/  
Post-Discharge

After-Acquired 
Property*

Questions to Answer

Is the property subject to Bankruptcy Administration? 

After-Acquired Property 

• Post-petition v post-discharge

• Most assets considered After-Acquired are exempt 
from the estate so long as proceeds from 
prepetition collateral is not used to acquire the 
asset.

• Chapter-specific disclosure of acquisition
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Questions to Answer

• Is the Bankruptcy case over or active?

• What Chapter Bankruptcy is filed?

• Is the Subject Property Scheduled?

• Was the Subject Property Abandoned?

• Actually or Constructively?

Questions to Answer

Is the Subject Property listed as Exempt?
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Questions to Answer

• Was the subject property surrendered by the 
debtor?

• Was the subject property abandoned by the 
trustee?

• Is the debtor selling the subject property or is the 
trustee?

• Were the creditors properly named and noticed?

Questions to Answer

Are we attempting to eliminate any liens or 
encumbrances through the bankruptcy?

Discharge of the Debt v. Discharge of the Lien

• After-Acquired v. Non-After-Acquired

Motion to Value Collateral

• Strip a secured encumbrance 

Motion to Avoid Lien

• Impairment of an Exemption
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Questions to Answer

Are we selling the Property while bankruptcy is pending?

Chapter 7

Exempt Property
• If no objections* by creditors or trustee, Debtor can 

sell without court order

Non Exempt Property 
• Court order

Questions to Answer

Are we selling the Property while bankruptcy is pending?

Chapters 11 & 13

Pre-Plan Confirmation 

• Court order

Post-Plan Confirmation/Pre-Discharge 

• Review the Plan

Post-Discharge

• Debtor can sell without court order

88

368Fund Assembly 2018

Back to Speaker Topics



Questions to Answer

Are we selling Property under a Court Order?

363 Sale:

• Free and Clear

• Subject to Liens

• Ordinary Course of Business

Non-363 Sale

Epilogue
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Getting to Closing

• Review BK Case

• Proper Commitment Clauses

• Obtain Affidavits

• Record Certified Court Orders

• Deeds executed by proper Parties

• Proper Disbursement

Resources

• Standard Commitment Clauses Handbook 

• Ch. 1: Instruments Creating Insured Interests, 
section “L”

• Ch. 2: General Requirements, section “N”

• Ch. 3: Exceptions, section “N”

• Title Notes Ch. 5 – Bankruptcy

• PACER Fundinars

• Fund Concept Articles
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BANKRUPTCY EXAMINATION PARADIGM 
*Chart intended as a work aid, not a substitute for full examination. 

Is the Debtor the same 
person as in the 

current transaction? 

Review BK 
 

GR-14.1.1

Ownership interest in 
the Subject Property 

Scheduled? 

Was any Owner in the 
7-year chain of title 
also a debtor in BK 

while in title OR 
within 4-years of 

vesting title? 

If same or 
similar name 

GR-14.9

No 

STOP!
Contact 

Underwriting

Property acquired by 
the Debtor defined as 

“After-Acquired” 
property? 

*See TN 5.04.01

Are we trying to avoid 
judgment liens that were 

discharged in the BK affecting 
after-acquired property? 

GR-14.10.1
GR-14.10.2

GR-14.1.2

BK still pending?  
OR  

Within 14 days of 
Order Closing BK? 

Property claimed 
exempt homestead in 

Schedule C? 

Was the omission of the 
ownership interest proper? 

*Review applicable look-back 
periods and Responses of 

Inquiries found in the 
Statement of Financial Affairs

for inconsistencies or 
irregularities.

No 

No 

No 

No 

No 

No 

No 

Yes 

No 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes Yes 

Yes 

Yes Attempting to 
Eliminate Any 

Judgment Liens? 
I-14.2

GR-14.5
GR-14.8

And 

No 

No 

Yes And 

And 

Or Yes Was Property 
abandoned by Trustee 

without sustained 
objection? 

By Order of 
Abandonment? 

GR-14.11

Constructively? 
GR-14.12

Property claimed 
exempt homestead in 
Schedule C without 
sustained objection? 

GR-14.5
Use Non-BK 
Conveyance 

Clause. 

STOP!
No Need to 

Further 
Examine BK

No 

Yes 

Or 

And Yes Or 

I-14.1;
I-14.2; or 

I-14.3“Subject to Liens” 
I-14.2 

GR-14.3

“Free & Clear of 
Liens”  
I-14.1  

GR-14.2

“Ordinary Course 
of Business” 

I-14.3 
GR-14.4.1 
GR-14.4.2 

Property to be sold, 
mortgaged, or 

purchased outside of 
the BK case? 

§363 
Transaction? 

Transaction as part of 
the BK Confirmed Plan? 

Chapter 11? 
GR-14.7.1 & GR-14.7.2

Chapter 13? 
GR-14.6

 

STOP! 
Contact 

Underwriting 

Transaction is 
a sale? 

Yes 

Or 

Have all objections to the 
claimed exemption been 

withdrawn or overruled AND 
30 days past since 341 meeting 

or any amended disclosure 
filings? 

STOP! 
Contact 

Underwriting 

No 

E-16.2
 

371Fund Assembly 2018

Back to Speaker Topics



Repurposing Environmentally 
Contaminated Properties

Daniel Taylor, Director, Tripp Scott, P.A.
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Daniel Taylor 
Director, Tripp Scott, P.A.

Daniel Taylor, a director with Tripp Scott, P.A. in Fort Lauderdale.

Mr. Taylor is a Martindale-Hubbell AV-Rated attorney with more than 45 years 
of legal experience providing clients throughout South Florida with strategic 
counsel on governmental, regulatory, environmental and land-use issues. He 
also services as chair of the firm’s commercial real estate practice.
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Contaminated Properties
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1

Repurposing Environmentally 

Contaminated Properties

Daniel E. Taylor, Esquire

Tripp Scott, P.A.

What do you do to repurpose contaminated 
commercial properties?
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(1)  This chapter applies to site rehabilitation 
conducted at sites contaminated with pollutants, 
hazardous substances, dry cleaning solvents, 
petroleum and petroleum products…

(2) Every person who has legal responsibility for 
site rehabilitation pursuant to Chapter 376 or 403, 
F.S., except those specifically excluded herein, 
shall comply with the provisions of this chapter 
and are subject to enforcement to compel 
compliance with the provisions of this chapter.

(3)  Any person who voluntarily rehabilitates a site shall 
comply with the provisions of this chapter if that person 
wishes the Department to review any documents concerning 
site rehabilitation to issue any order with respect to 
completion of the rehabilitation tasks.

(9) If a Consent Order, permit or CAD that requires 
assessment and rehabilitation of a site has been entered into 
with the Department prior to April 17, 2005, compliance 
with the terms of the Consent Order, Permit or CAD shall 
constitute compliance with the provisions of this Chapter.
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No Further Action and No Further 
Action with Controls

There are three risk management 
options for closure:

(1) Risk Management Options Level I 

 A No Further Action without institutional 
controls or without institutional and 
engineering controls.
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(2) Risk Management Options Level II 

 A No Further Action with institutional controls 
(whether such institutional controls are 
recorded in the public records of the county 
in which the site is located, or are non-
recorded institutional controls), and if 
appropriate, engineering controls.

 Groundwater contamination is within property boundaries

 Contaminated plume is less than ¼ acres in area

 Plume is limited to the immediate vicinity of the source 
area

 Free product may remain if it is not feasible to remove

 An institutional and/or engineering control is put in place
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(3) Risk Management Options Level III 

 A No Further Action with institutional controls, 
(whether such institutional controls are recorded 
in the public records of the county in which the 
site is located, or are non-recorded institutional 
controls), if needed, and, if appropriate, 
engineering controls, shall apply if the controls 
are protective of human health, public safety, and 
the environment.

 Groundwater contamination does not exceed established 
Alternative CTLs

 No plume size limit

 Requires a risk assessment to evaluate site specific conditions

 Plume is shrinking or stable

 Free product may remain if it is not feasible to remove

 An institutional and/or engineering control is put in place
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 “Engineering control” means use of existing 
features (such as buildings) or modifications 
to a site to reduce or eliminate the potential 
for migration of, or exposure to, 
contaminants.  Examples of modifications 
include physical or hydraulic control 
measures, capping, point-of-use treatments, 
or slurry walls.

 A solid cap or excavating the top two feet of soil if direct 
exposure CTLs are exceeded

 An impervious cap to prevent infiltration if soil exceeds 
leachability

 Engineering controls are certified by a professional engineer

 Engineering control plan includes maintenance requirements, 
inspection, frequency, and criteria for evaluating engineering 
control
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 No use of the groundwater under the Restricted 
Property

 No drilling for water conducted on the Restricted 
Property nor shall any wells be installed on the 
Restricted Property other than monitoring wells or 
other wells pre-approved in writing by FDEP’s 
Division of Waste Management (DWM), in addition to 
any authorizations required by the Division of Water 
Resource Management and the Water Management 
Districts

 No stormwater swales, stormwater detention 
or retention facilities, or ditches on the 
Restricted Property.

 No dewatering activities unless pursuant to a 
plan approved by FDEP

 Use restrictions
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The Site Rehabilitation Completion Order shall 
constitute final agency action regarding 
cleanup activities at the site

VARIOUS EXAMPLES 

OF DECLARATIONS OF 
RESTRICTIVE COVENANTS
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 Broward County Environmental Protection and 
Growth Management Department 

Dry cleaning solvents contaminants 

at warehouse facility
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Florida Department of Environmental 
Protection

Arsenic contamination at 

former golf course
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Broward County Environmental Engineering and 
Permitting Division

Downtown redevelopment 

arsenic contamination
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Florida Department of Environmental 
Protection

Former garden center 

arsenic contamination
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U.S. Environmental Protection Agency

Superfund site
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Broward County former Landfill Soil 
Management Plan approval
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Please feel free to contact me:

Daniel E. Taylor, Esquire

Email:  DET@TRIPPSCOTT.COM

Direct: 954-760-4926

Tripp Scott, P.A.

110 SE 6th Street, Suite 1500

Fort Lauderdale, FL 33301

for attending
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Just Because You’re Paranoid 
Doesn’t Mean They’re Not 

Out to Get You
Robert Cohen, Member, McDonald Hopkins LLC

Mario Ruiz, Member, McDonald Hopkins LLC
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Robert Cohen
Member, McDonald Hopkins LLC

Robert Cohen, member at McDonald Hopkins in Miami, is an experienced 
litigation attorney who over many years has represented leaders in the title 
insurance industry.

Mr. Cohen’s extensive real estate, business and litigation experience provides 
his clients with a unique advantage when it comes to their transactions, as well 
as any disputes that evolve. The title insurance industry regularly retains him 
for their most challenging issues including the forensic analysis of frauds and 
the defalcation of escrow funds. When a client suspects that a fraud or theft 
has occurred, Mr. Cohen calls upon his national contacts, his many years of 
experience, his sophisticated negotiation skills and, through the application of 
injunctive and extraordinary relief, seeks an efficient result that reduces loss and 
increases the ability for salvage.

Robert A. Cohen, a native of Milwaukee, Wisconsin, earned his law degree 
from the University of Miami in 1980 after receiving a bachelor's degree in 
construction administration in 1977 from the University of Wisconsin-Madison. 
He is a member of the Florida Bar and, prior to joining McDonald Hopkins, 
served as President and managing shareholder of Cohen | Ruiz.

Mario Ruiz
Member, McDonald Hopkins LLC

Mario M. Ruiz is a member in McDonald Hopkins’ Litigation in Miami. With 
more than 25 years of experience, he has served as lead trial counsel in 
numerous jury and bench trials, helping clients navigate complex disputes in 
the areas of business, real estate, title insurance, banking and construction. Mr. 
Ruiz is particularly adept at developing winning legal arguments that efficiently 
conclude the case favorably to the client. In many instances, he is able to win a 
complex case via a dispositive motion, which saves the client the time, expense 
and uncertainty of prolonged litigation and trial.

Mr. Ruiz earned a J.D. cum laude from the University of Miami School of Law 
in 1991 and a B.A. from Florida International University in 1988. From 1991 
to 1993, he served as a law clerk for the Honorable David M. Gersten, Third 
District Court of Appeal. Before joining McDonald Hopkins in 2017, Mr. Ruiz 
was a member at Cohen | Ruiz.
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They’re Not Out to Get You
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JUST BECAUSE YOU’RE PARANOID,  
DOESN’T MEAN THAT THEY’RE NOT OUT TO GET YOU 

I. Risk Management 
 
The following information is intended to assist the real estate attorney involved in 
closing transactions so as to absolutely insure that they will never have any loss as 
a result of negligence or theft of funds.  If you implement the following, you will 
never find yourself as a defendant in any action: 
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II. Alternative Precautionary Measures 

If you are unable to implement the foregoing, you need to be aware of the  
individuals and forces that are working to bring you down.   

A. You 

B. Your “Trusted” Employees 

C. Imposters 

D. Your Partner 

E. Cyber Thieves 

F. The Closing Agent that Isn’t 

G. Lender’s Employee 

H. Flo 

III. BYOD 
 
If you want to get the most out of the presentation, please bring with you: 

A. Sense of humor 

B. Copies of employee background checks 

C. E & O Policy for your agency 

D. E & O Policy for YOU 

E. Cyber Crime Policy 

F. Latest Escrow Account Bank Statement (actual image) 

G. Wire Procedures 

H. Encryption Procedures 

I. Latest Escrow Reconciliation 

IV. Stories from the Road 
 
We will update you on the latest challenges keeping our fraud group busy and, NO, 
we can’t make this stuff up!  
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 Modern Technology and 
Disaster Planning: Lessons We 

Learned from the Three Little Pigs
Michael Simon, Shareholder, Gunster, Yoakley & Stewart, P.A.
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Michael Simon 
Shareholder, Gunster, Yoakley & Stewart, P.A.

MICHAEL D. SIMON is a shareholder with the fi rm of Gunster, Yoakley & 
Stewart, P.A. in West Palm Beach, Florida.

He concentrates his practice in the areas of estate, trust, guardianship, and 
fiduciary litigation. Mr. Simon received both his Bachelor of Science and his 
Juris Doctor from the University of Florida, cum laude. He is a Fellow of the 
American College of Trust and Estate Counsel (ACTEC) and served as the Chair 
of ACTEC’s Fiduciary Litigation Committee from 2012 to 2015. Mr. Simon has 
been selected as a Florida Super Lawyer from 2006 to 2017 by Florida Super 
Lawyers magazine and as one of the Best Lawyers in America from 2007 to 
2018 by The Best Lawyers in America. He was selected by The Best Lawyers 
in America as a 2016 and 2018 Trusts and Estates Litigation “Lawyer of the 
Year.”

Mr. Simon is a member of The Florida Bar Real Property, Probate and Trust Law 
Section where he serves as a member of the Probate Litigation Committee, 
the Trust Law Committee, and a former member of the Executive Council. He 
has served fi ve terms as Chairman of the Palm Beach County Probate Court 
Advisory Committee. Mr. Simon is an author and frequent lecturer in the areas 
of estate, trust, guardianship, and fiduciary litigation.

Speaker Information
Modern Technology and Disaster Planning: Lessons 
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Fund Assembly
May 11, 2018

Orlando, Florida 

Modern Technology and The Practice of Law:
Lessons We Learned from the Three Little Pigs

Michael D. Simon, Esq.
Gunster, Yoakley & Stewart, P.A. 

West Palm Beach, FL 33401
msimon@gunster.com

Introduction 

Does anyone still use a rotary phone, a paper map, or a Rolodex ?  When was the last 
time you wrote someone a letter – on paper – with a pen ? Advances in technology have 
transformed the way we live our lives.  In many ways, new technology has made the practice of 
law easier, helped us to be more productive, and allowed us to conduct business from almost any 
place on Earth.  However, these changes in technology have led to additional duties and 
obligations, which can be easily breached by an uninformed or careless attorney. For example, 
there are significant legal and ethical obligations relating to client confidentiality that come with 
many of the technological tools we use every day. In addition, developing areas of technology, 
such as Dropbox, Google Drive, and other cloud computing services, are the subject of several 
Florida ethics opinions.

In order to satisfy his or her duty of competence, a Florida lawyer must be reasonably up 
to date on technological advances that affect the practice of law. Keeping up with ever-changing 
technology can be challenging, but it is not impossible. Just knowing some basics concepts, and 
putting them into practice, may save both the lawyer and client from many of the hazards that 
modern technology can bring to the practice of law.  The following topics are simply a few 
examples of the issues a lawyer may encounter in his or her everyday practice. These materials 
will provide a basic overview of the issues and offer a few examples of practical approaches to 
deal with them. Some issues are easier to address than others.  For example, upgrading to a more 
complex password is fairly easy to accomplish.  Convincing Google to change their End User 
License Agreement will be a bit more difficult. Finally, the author feels compelled to provide a 
disclaimer and a word of caution.  Although quite a bit of research went into this endeavor, the 
author is not a technology expert, and these materials are provided merely to raise the reader’s
awareness of some issues we all face in the modern practice of law.  Further, because technology 
changes quite rapidly, writings dealing with technology issues, such as these materials, can 
become outdated very quickly.  Use these materials as a place to start, but do not rely on them 
exclusively.
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The Three Little Pigs

Once upon a time there were three little pigs. One pig built a house of straw while the 
second pig built his house with sticks. They built their houses very quickly and then sang and 
danced all day because they were lazy. The third little pig worked hard all day and built his 
house with bricks.

Most of us remember the story of the Three Little Pigs.  In this classic fairy tale, an old 
mother pig sends her three little pigs out into the world to seek their fortunes.  Each of the little 
pigs has an unpleasant encounter with a big bad wolf.  For two of the little pigs, the story does 
not end well.  Although the third little pig must deal with the same wolf as his siblings, he fares 
much better.  His success with the wolf was due, in large part, to his actions prior to the wolf 
showing up at his door.  He understood the perils of the world (e.g. the Big Bad Wolf).  He 
recognized he was a tempting target (i.e. wolves like to eat pigs).  He made a plan to protect 
himself (I’ll build a house instead of sleeping outside).  He chose materials appropriate for the 
job (bricks instead of straw or sticks).  Finally, he worked hard and carried out his plan before he 
was in trouble (He did not sing and dance the day away like his siblings).

The wisdom in this classic tale can provide us with valuable lessons in our world of 
rapidly changing technology.  Which little pig will you be ?

1. We Are “Fiduciaries”

These materials focus on technology as it affects the practice of law, rather than our 
personal lives.  As such, the concept of fiduciary duty comes into play.

The relationship between an attorney and client is a fiduciary relationship of the very 
highest character.  See, Elkind v. Bennett, 958 So. 2d 1088 (Fla. 4th DCA 2007), relying on 
Forgione v. Dennis Pirtle Agency, Inc., 701 So. 2d 557 (Fla. 1997). A fiduciary relationship 
exists “when confidence is reposed on one side and there is resulting superiority and influence on 
the other, and the relation and duties involved in it need not be legal, but may be moral, social, 
domestic, or merely personal.”  See, e.g. Metcalf v. Leedy, Wheeler & Co., 191 So. 690 (Fla. 
1939).  A fiduciary relationship can be either express or implied.  Maxwell v. First United Bank,
782 So. 2d 931 (Fla. 4th DCA 2001).

Recognizing that a lawyer occupies a fiduciary role will help put the rest of these 
materials, and the authority cited herein, in the proper perspective.  For a good discussion of 
fiduciary relationships see, Understanding Fiduciary Duty, by John F. Mariani, Christopher W. 
Kammerer, and Nancy Guffey-Landers, Fla. Bar Journal, March 2010, at 20.
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2. ABA Formal Opinion 477R   (May 22, 2017)

Formal Opinion 477R was issued by The American Bar Association’s Standing 
Committee on Ethics and Professional Responsibility on May 22, 2017.  477R may be the most 
comprehensive ethics opinion issued to date on the subject of the use of technology by lawyers.
A detailed review of 477R is beyond the scope of these materials, but the following are a few of 
the highlights of the opinion.

• The committee stressed process over results;
• There are no safe harbors – it is a case by case analysis;
• “While the basic obligations of confidentiality remain applicable today, the role and risks 

of technology in the practice of law have evolved…”
• “How a lawyer should comply with the core duty of confidentiality in an ever-changing 

technological world requires some reflection”
• The Committee rejected requirements for specific security measures (such as firewalls, 

passwords, and the like) and instead adopted a fact specific approach to business security 
obligations that requires a process to:

o assess risks;
o identify and implement appropriate security measures responsive to those risks;
o verify that they are effectively implemented; and
o ensure that they are continually updated in response to new developments.

• A lawyer must make “reasonable efforts” to prevent the access or disclosure of client 
confidential information.

• The committee cited to Comment 18 to Model Rule 1.6(c) for a list of nonexclusive 
factors to guide lawyers in making a “reasonable efforts” determination. Those factors 
include:

o the sensitivity of the information;
o the likelihood of disclosure if additional safeguards are not employed;
o the cost of employing additional safeguards;
o the difficulty of implementing the safeguards; and
o the extent to which the safeguards adversely affect the lawyer’s ability to 

represent clients (e.g. by making a device or important piece of software 
excessively difficult to use).

3. The Rules Regulating The Florida Bar Apply To Our Use Of Technology

Although it may seem obvious, the Rules Regulating the Florida Bar apply to our use (or 
lack of use) of technology in our practice of law.  The three Rules that seem to have the greatest 
relevance to the present analysis are: (1) Rule 4-1.1 Duty of Competence; (2) Rule 4-1.6 Duty of 
Confidentiality; and (3) Rule 4-5.3 Duty to Supervise. Listed below are a few relevant points 
about each of these Rules.
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I. Competence (Rule 4-1.1)

a. Rule 4-1.1 provides: “A lawyer shall provide competent representation to a client.  
Competent representation requires the legal knowledge, skills, thoroughness, and 
preparation reasonably necessary for the representation.”

b. If a lawyer chooses to use devices that contain storage media (i.e. any device that 
contains a hard drive or other data storage device – e.g. you phone,) the lawyer 
has a duty to keep abreast of changes in technology.  See, Florida Ethics Opinion
10-2 (revised 9-24-14) addressing Rule 4-1.1.

c. “This committee has previously opined that lawyers have an obligation to remain 
current not only to developments in the law, but also developments in technology 
that affect the practice of law.”  See, Florida Ethics Opinion 12-3 (revised 4-26-
16) .

d. What is “the cloud”?  See, Florida Ethics Opinion 12-3 (revised 4-26-16) .

e. Lawyers who use cloud computing have an ethical obligation to understand the 
technology they are using and how it potentially impacts confidentiality of 
information relating to client matters, so that the lawyers may take appropriate 
steps to comply with their ethical obligations.  Florida Ethics Opinion 12-3
(revised 4-26-16).

f. Using the cloud – due diligence.

(i.) Cloud computing is permissible as long as the lawyer adequately 
addresses the potential risks associated with it.  The lawyer must perform 
due diligence in researching the outside service provider to ensure that 
adequate safeguards exist to protect information stored by the service 
providers.  See, Florida Ethics Opinion 12-3 (revised 4-26-16).

g. What is adequate due diligence?

(i.) The appropriate due diligence a lawyer should perform before storing files 
electronically with a third party using cloud computing includes 
determining: 

1. that the lawyer will have adequate access to the stored information;

2. the lawyer will be able to restrict access of others to the stored 
information; 

3. whether data is encrypted and password protected; and
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4. what will happen to the information in the event the lawyer 
defaults on an agreement with the third party provider or 
terminates the relationship with the third party provider?  

See, Iowa Ethics Opinion 11-01.

II. Confidentiality (Rule 4-1.6)

a. Documents or data leaving the lawyer’s office.

(i.) In order to maintain confidentiality under Rule 4-1.6(a), Florida lawyers 
must take reasonable steps to protect confidential information in all types 
of documents and information that leave the lawyer’s offices, including 
electronic documents and electronic communications with other lawyers 
and third parties.  See, Florida Ethics Opinion 06-2 (revised 8-24-11).

b. Warn your clients.

(i.) A lawyer sending or receiving substantive communications with a client 
via email or other electronic means ordinarily must warn the client about 
the risk of sending or receiving electronic communications using a 
computer or other device, or email account, to which a third party may 
gain access.  See, ABA Formal Opinion 11-459.

c. Theft or inadvertence.

(i.) An attorney is required to take competent and reasonable steps to assure 
that the client’s confidences are not disclosed to third parties through theft 
or inadvertence.  See, Arizona Ethics Opinion 05-04.

d. Electronic storage of client files.

(i.) This committee concludes that the main consideration in file storage is 
that the appropriate documents be maintained, not necessarily the method 
by which they are stored. Therefore, a law firm may store files 
electronically unless: a statute or rule requires retention of an original 
document, the original document is the property of the client, or 
destruction of a paper document adversely affects the client's interests.
However, lawyers must take reasonable precautions to ensure 
confidentiality of client information, particularly if the lawyer relies on 
third parties to convert and store paper documents to electronic records.
See, Florida Ethics Opinion 06-1 (revised 4-27-16)

e. Florida Information Protection Act of 2014 – § 501.171, Fla. Stat.

(i.) Those subject to the Act must take reasonable measures to protect a 
client’s confidential information.
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III. Duty to Supervise (Rule 4-5.3)

a. Supervision of non-lawyers

(i.) Any work done by an attorney’s non-lawyer employees must be 
supervised by the attorney as required by Rule 4-5.3 to ensure that the 
non-lawyer employee’s conduct is compatible with the professional 
obligations of the attorney.  See, Florida Ethics Opinion 00-4 (revised 8-
31-11)

(ii.) Rule 4-5.3, Rules Regulating The Florida Bar, requires an attorney to 
directly supervise nonlawyers who are employed or retained by the 
attorney. The rule also requires that the attorney make reasonable efforts 
to ensure that the nonlawyers' conduct is consistent with the ethics rules. A
lawyer must give such assistants appropriate instruction and supervision 
concerning the ethical aspects of their employment, particularly regarding 
the obligation not to disclose information relating to representation of the 
client. The measures employed in supervising nonlawyers should take 
account of the level of their legal training and the fact that they are not 
subject to professional discipline. See, Florida Ethics Opinion 07-2
(revised 10-21-16)

4. Metadata and You

Simply stated, Metadata is “data about data.” The most fundamental property of 
metadata is that it is distinct from the data itself. Some easy examples of metadata would be the 
name of the file, the file’s location within the system, the type of file, the date it was edited, the 
editor, the date it was accessed, how long the file was worked on, and the file’s size. Just from 
these few examples, we can begin to understand the significance of metadata.

Attorneys often think about metadata when referring to emails. However, metadata is not 
limited to email.  It provides information about virtually every electronic document or file we 
deal with in our practice of law.  This information includes the date, to, from, file size, 
attachments, folder, dates accessed, etc. Thus, metadata can provide valuable insight into the 
context, creation, modification and transmission of a message. Further, important associations 
can be revealed when metadata is properly analyzed.1 Accordingly, it is important to know what 
metadata you are sending out and what metadata you are receiving.

In 2006, the Florida Bar published Ethics Opinion 06-2, which details a lawyer’s 
obligations when sending an electronic document. Of particular note, Ethics Opinion 06-2
states: “A lawyer who is sending an electronic document should take care to ensure the 

                                                           
1 See MIT Project “Immersion” which demonstrates the use of metadata in a user’s Gmail account. 
https://immersion.media.mit.edu/
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confidentiality of all information contained in the document,...”  That sounds easy enough - until 
you read the next two words “… including metadata.”  The Florida Bar says not only do we need 
to know what metadata is, we need to know how to keep it confidential.  In other words, it is no 
longer enough that lawyers take reasonable measures to ensure that the content of an electronic 
document remains confidential, but lawyers must now take reasonable measures to ensure that 
even the information about the data file (i.e. “metadata”) remains confidential.  The Florida Bar 
does not stand alone in this view.  State Bars all over the country have issued similar opinions.2

Florida Ethics Opinion 06-2 notes that the disclosure of metadata requires the same 
consent to disclosure from a client as any other information associated with a representation 
under Rule 4-1.6. An attorney who inadvertently receives metadata falls within the scope of 
Rule 4-4.4(b). As such, an attorney inadvertently receiving metadata is required to promptly 
notify the sender in order to permit the sender to take any protective or remedial measures he or 
she deems necessary. Many attorneys do not realize that an attorney who receives a file is not 
allowed to “mine” the document for metadata if he or she has reason to believe that the 
disclosure of that metadata was unintentional. Florida’s view on mining metadata appears to be 
more restrictive than the view expressed in ABA Formal Ethics Opinion 06-442.  The ABA 
Ethics opinion seems to take a more liberal approach, and would allow an attorney to utilize 
metadata obtained inadvertently as long as the metadata was not obtained in a manner that was 
criminal, fraudulent, deceitful, or otherwise improper. Under the ABA opinion, the attorney has 
an obligation to inform the opposing lawyer of the inadvertent disclosure, but there is no 
restriction on the attorney’s ability to utilize the metadata.

When sending electronic documents outside the law firm, an attorney should “scrub” the 
documents of any metadata that is intended to remain confidential.  It is important to note that an 
attorney may have an obligation to produce electronic documents, with the metadata intact, when 
responding to formal discovery requests. A crude, but effective, way to ensure that metadata is 
not transmitted along with an electronic document is to print the document, scan it and then send 
the scanned version of the document to the intended recipient. By printing the document, you 
are, in effect, taking a picture of the document.  The printed document is simply a piece of paper, 
which obviously has no imbedded electronic data.  When you scan the printed document there 
will be no metadata remaining from the original document to transmit.  A much faster, and more 
convenient, method to remove the metadata is to use one of many programs available to scrub 
metadata from outgoing electronic documents.  Many of these programs are included within 
other programs already used by attorneys on a daily basis. The following are some examples:

Microsoft Word 2010

1) Go to File > Info > Check for Issues > Inspect Document
                                                           
2 ABA Metadata Ethics Opinions Around the U.S. (accessible at 
http://www.americanbar.org/groups/departments_offices/legal_technology_resources/resources/charts_fyis/metadata
chart.html.) 
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2) Check all of the boxes
3) Click “Inspect”
4) Click “Remove All” for any sections which return results.

Adobe Acrobat 3

1) Go to Document > Examine Document from the pull-down menu
2) Select Expand All to preview the hidden information
3) Click Remove then confirm removal
4) The changes are not applied until you Save the document

Although scrubbing files of metadata is necessary in some circumstances, as stated 
above, there are other circumstances when there may be restrictions on the destruction of this 
valuable information. The duty to preserve documents and data is not limited to the “surface 
layer” content of a document. Destruction of metadata can be considered a violation of a legal 
obligation to preserve evidence. Florida Rule of Civil Procedure 1.350 allows a request for 
Electronically Stored Information (“ESI”) to specify the form in which the ESI is produced.
Rule 1.350 states that if no form is specified, the ESI shall be produced in the form in which the 
ESI is ordinarily maintained or in a reasonably useable format. As such, the safe path would be
to preserve and produce the metadata, or to notify the other side that you are not producing the 
metadata.

5. P@sswords and Password Managers

Passwords on modern devices come in many forms. The iPhone gives you the choice of 
a 4 digit numerical passcode, a 6 digit numerical passcode, or an alphanumeric password. 
Although the alphanumeric password is the safer avenue, one must decide if, under the 
circumstances, it is necessary and worth the inconvenience. Android offers its own spin on 
passwords, by letting a user utilize a pattern based system rather than the traditional numbers and 
letters. Additionally, and depending on the device, you can use your fingerprint, your voice, or 
even a picture of your face as a “password”. These alternative “passwords” carry a cutting edge 
feel, but they may not be the most secure methods of protecting your data.4

So what is the most secure method of protecting confidential data? Simple math will 
provide some insight. A 4 digit, numbers only, passcode allows 10,000 possible combinations 
(10 x 10 x 10 x 10). Listed below are some further combinations of eight character passwords:

                                                           
3 http://www.flsd.uscourts.gov/wp-content/uploads/2012/10/RemovingHiddenInformationV9andX.pdf
4 The permutations of a 5-character password compared to a 5-point pattern is approximately 390,536:1. 
http://www.makeuseof.com/tag/which-is-more-secure-a-password-or-a-pattern-lock/
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Character Sets used in Password Calculation Possible 

Combinations 

Dictionary words (in English): 

(It is debatable but let’s generously say ~600,000 

words) 

— 600,000

Numbers Only 10^8 100,000,000

Lowercase Alpha Set only 26^8 208,827,064,576

Full Alpha Set 52^8 53,459,728,531,456

Full Alpha + Number Set 62^8 218,340,105,584,896

Full Set of allowed printable characters set (10+26+26+19)^

8

645,753,531,245,761

The longer your password, and the more characters used (e.g. number, letters and 
symbols), the more secure it becomes. Using the full set of allowed printable characters, we can 
increase the number of combinations by more than 44 Quadrillion combinations (44 with fifteen 
zeros behind it for those less mathematically inclined). As you can see, adding one more 
character can really make a difference. What is the difference between a 4 character, numbers 
only, passcode and a 4 character passcode with letters and numbers? Answer - 14,766,336
combinations. Using letters and numbers rather than just numbers makes a huge difference.

So now that you know to use a few different characters and a little bit longer password,
you may ask: “What makes a good password?”5 The answer is that complexity can be just as 
important as length. It is easier to guess “GoGators” than it is to guess “8y@h2”. These are a 
few characteristics which security professionals agree make a strong password6:

1) It cannot be found in a dictionary;
2) It contains special characters and numbers;
3) It contains a mix of upper and lower case letters;
4) It has a minimum length of 10 characters;
5) It cannot be guessed easily based on user information (birthdate, postal code, phone 

number, etc.); and
6) It is not duplicated on multiple websites.

OK, great. “G52&px3T?22” is a strong password, but how are you supposed to 
remember it? What is the perfect trade-off between password security and practical 
considerations (such as actually being able to remember your password when you need it) ?
                                                           
5 The 10 most used passwords of 2016 as garnered from the many published stolen passwords throughout the year: 
(1) 123456, (2) 123456789, (3) qwerty, (4) 12345678, (5) 111111, (6) 1234567890, (7) 1234567, (8) password, 
(9) 123123, (10) 987654321
6 http://www.makeuseof.com/tag/create-strong-password-forget/; http://www.howtogeek.com/195430/how-to-
create-a-strong-password-and-remember-it/   
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Welcome to the great debate.  By the way, there is no easy answer, but here are some tips. 
Randomly replace letters with numbers, such as L to 1 or T to 7. Many people use anagrams to 
create complex, memorable passwords. As an example, “My first house was 6241 Jiminy Street 
and I paid $650 a month rent” translates to “Mfhw6JSaIp$6amr” which is suddenly much easier 
to remember. You might also try picking a password and then moving your fingers to a different 
location on the keyboard while typing the same pattern – for example “password” suddenly
becomes – “-qww204e.” 

Another popular alternative to memorizing multiple, complicated, passwords is a
Password Manager program. These programs store all of your passwords in one location so that 
they are accessible when needed. The Password Manager account is typically secured by multi-
factor authentication (a password and a second means of confirming your identity such as a text 
message, email, or confirmation grid) and requires a much more complex initial password. The 
theory behind Password Managers is that everyone is capable of remembering one complicated 
password that can be used to access your other passwords. The Password Manager will typically 
offer things like a random password generator. Truly random passwords are far more usable 
when they are being remembered for you, rather than by you. Additionally, the majority of 
Password Managers will provide notice when your Password Manager account is accessed from 
an unexpected location, providing an added level of safety. Some options for Password 
Managers include Dashlane, LastPass, and RoboForm.7 In addition, both Apple and Google 
offer password management within the operating system and their respective browsers.  
However, these “default” services do not provide near the features that third party programs 
currently allow.

6. Protecting your device from theft or loss

Until fairly recently, the risk of a loss of a significant amount of confidential client 
information was very small.  A fire or a natural disaster, such as a flood or hurricane, were the 
only likely ways a large amount of client data could be lost.  In those rare events, the data itself 
may be lost, but the confidential nature of the data was not compromised.  The chances of a thief 
breaking into a law office or a warehouse containing client documents and making off with 
hundreds of boxes of documents was nearly zero. Times have certainly changed !

In the days before smartphones, laptops and computer tablets, a lawyer would rarely 
leave the office with more than a few hundred pages of client files on his or her person at any 
one time.  Today, an iPhone 6 (128 GB) can store more than 85 million pages of text files.  That 
is the equivalent of more than 17,000 banker’s boxes of documents in your pocket. The iPhone 7 
(256 GB) can store more than 173 Million pages of text files. These documents could contain 

                                                           
7 http://www.pcmag.com/article2/0,2817,2407168,00.asp.
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very sensitive client information, including, Social Security numbers, dates of birth, bank 
account numbers, PIN numbers, and tax filings. 

Florida lawyers have a duty to protect client information from theft or loss. This duty has 
become even more significant in light of the quantity of confidential client information a lawyer 
can now carry on his or her person. Florida ethics opinion 06-2 states: “In order to maintain 
confidentiality under Rule 4-1.6(a), Florida lawyers must take reasonable steps to protect 
confidential information in all types of documents and information that leave the lawyers’ 
offices…”.   Arizona ethics opinion 05-04 is even more specific and requires an attorney to take 
“competent and reasonable steps to assure that the client’s confidences are not disclosed to third 
parties through theft or inadvertence.”  According to Consumer Reports, in 2013, approximately 
3.1 million Americans were victims of smartphone theft.  In light of this statistic, a strong 
password and keeping a close eye on your mobile devices are some of the best ways to protect 
confidential client information. In the event your mobile device is lost or stolen, the ability to 
remotely delete (or “wipe”) confidential client information from the device is invaluable.   

7. Remote Wiping (i.e. Deleting) Data from Your Lost or Stolen Device

What happens when you leave your mobile device at a restaurant, in a taxi, or sitting on a
park bench ? Once you conclude that the device is forever lost, it is time to hit the self destruct 
button.

Both Apple and Android provide mechanisms for remote wiping of your device. Neither
manufacturer offers a perfect solution, but both provide an added level of security to your 
confidential information. In order to utilize these programs you must do the initial set up while 
you still have the mobile device in your possession. iPhones utilize a well-known service called 
“Find My iPhone” and Android phones have access to a similar program called “Find My 
Device.” Both of these applications provide a way to locate a lost device, and in a worst case 
scenario, they provide the ability to wipe (delete) all of the data from the lost device. 

Android Find My Device Apple Find My iPhone

As you can see from the above screenshots, both services give you multiple methods to 
locate and secure your phone. First, you can play a sound to help locate your lost phone. This can 
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be quite important if you have lost your device with the ringer turned to silent. The service uses 
your device’s GPS to show the last known location of the device (typically this will get you to 
the last building the device was in). Both services give you the ability to lock your phone. This
means that in order to get into the device a user would need to have your passcode. An added 
feature of this remote lock is that you can display a message and telephone number (presumably 
somewhere you can be reached) that will immediately appear on the screen. This is a great way 
to recover your phone if it has fallen into the hands of an honest person.

If you have determined that the phone is not going to be recovered, the Wipe/Erase 
options give you the ability to remotely wipe the device.  In other words, you can delete all of the 
data on the device, even though it is not in your possession. The remote wipe feature works like 
this: (1) a signal is sent over the internet to the phone that the remote wipe feature has been 
activated; (2) the next time the phone is connected to the internet (whether it is via a wifi
connection, computer connection, or mobile network) all of the data on the device will be deleted 
and the device will reset to the factory settings; and (3) after the device is wiped, a confirmation 
email is sent to your registered email address saying that the data on the device has been erased. 
While this does not recover your device, and you are likely out a few hundred dollars for a new 
device, it does give you the comfort of knowing your confidential data is secure.

iPhone: Using Find My iPhone

Pre-Loss8

1) Go to Settings
2) Tap “iCloud”
3) Scroll to the bottom and tap “Find My iPhone”
4) Slide to turn on Find My iPhone and Send Last Location

Post-Loss9

1) Go to iCloud.com and log in with your Apple ID and password
2) Click “All Devices”, then select the device you want to find/erase
3) In the devices info window, click “Play Sound”, “Lost Mode”, or “Erase iPhone” 

depending on which option you want to use.
4) Follow the onscreen prompts.

Android: Using Find My Device

Pre-Loss10

1) Go to Settings > Security & Location > Find My Device
                                                           
8 https://support.apple.com/en-us/HT205362 
9 https://support.apple.com/kb/ph2696?locale=en_US
10 https://support.google.com/accounts/answer/3265955?hl=en
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2) Turn on “Remotely locate this device” and “Allow remote lock and erase.”

Post-Loss11

1) From any desktop go to “google.com/android/find” or simply google “find my phone”
(Quick tip: if you are already logged into Google Chrome, simply google the phrase 
“Where is My Phone”)

2) Log in using your Google sign-in
3) In the devices info window, click “Play Sound”, “Lock”, or “Erase” depending on which 

option you want to use.

8. Mobile Data Storage Devices  (Thumb Drives and External Hard Drives)

Thumb drives are miracles of modern science. An average laptop purchased in 2002 had 
a 2 GB hard drive which was more than capable of holding almost every digital asset most 
people had accumulated up to that point in time. Today, you can buy a 16 GB thumb drive for $5 
on Amazon.com. These small devices have become one of the primary ways we transport our 
electronic files, both confidential and not confidential. However, they can also be completely 
unsecure if you do not utilize the available security measures, both on the hardware and software 
side.

One of the easiest ways to safeguard your information is to password protect the files you 
place on a thumb drive. Programs like Microsoft Word and Adobe PDF have native methods for 
password protection, which are detailed below. Additionally, putting files into a password 
protected ZIP folder can just as easily do the trick (if you know what a ZIP folder is). These 
methods provide an added layer of security if your thumb drive is lost or stolen.

Additionally, there are programs now available which can be installed directly to the 
thumb drive which password protect the drive’s contents. Free programs such as 7-zip allow you 
to create an encrypted archive on the flash drive.12 You may also purchase other options like 
Encrypt Stick that can provide higher grade encryption. 13 By utilizing these programs a user 
can convert an unsecured flash drive into a secure flash drive in seconds without much additional 
effort.

If you often utilize flash storage, or you do not want to encrypt the drive yourself, you 
may want to invest in a secure thumb drive which comes with protections already built in. There 
are a number of companies that manufacture and sell secure thumb drives.  Do your homework 
and choose one that meets your needs. One well-known manufacturer in this field is IronKey,

                                                           
11 Id. 
12 http://www.7-zip.org/
13 http://www.encryptstick.com/  
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which makes a line of secure thumb drives with pre-installed software based encryption. These 
features significantly raise the price of a thumb drive (a 4GB IronKey drive is currently $119 on 
Amazon). However, if your confidential client information fall into the hands of an identity 
thief, it will be hard to explain to your client why you decided not to spend $119 to buy the 
secure thumb drive.

One drawback to software based protection placed directly on the thumb drive is that 
some networks do not allow an executable file to be run through an external hard drive (this 
means that any “.exe” files will not operate on that system unless installed by an administrator).
In light of these restrictions, there are hardware based solutions such as the Imation Defender 
F200 and the Aegis Secure Key which require authentication to unlock the drive. The F200 uses 
a finger print scanner while the Aegis uses a 10 digit keypad. Although more secure, these 
thumb drives are expensive.  One of these 4GB thumb drives costs about $119.

To utilize Password protections in the native programs, follow these steps:

Microsoft Word14:

1) Go to File > Save As
2) In the Save Dialog Box, select Tools > General Options
3) In the “Password to Open” field, enter your selected Password.
4) Save

Adobe Acrobat:

1) Go to Advanced > Security > Encrypt with Password
2) Select “Encrypt all document contents”
3) Select “Require a password to open the document”
4) Enter your selected password in the “Document Open Password”
5) Click OK
6) Confirm your new password
7) Save the Document to apply the new password settings.

9. Sharing Your Mobile Device and the Duty to Supervise

All Florida lawyers should be familiar with the concepts of attorney client privilege and 
the confidentiality of client communications under Rule 4-1.6. The comments to Rule 4-1.6
state: “The principle of confidentiality is given effect in 2 related bodies of law, the attorney-
client privilege (which includes the work product doctrine) in the law of evidence and the rule of 
confidentiality established in professional ethics. The attorney-client privilege applies in judicial 
and other proceedings in which a lawyer may be called as a witness or otherwise required to 
                                                           
14 https://support.office.com/en-ie/article/Password-protect-a-document-8f4afc43-62f9-4a3a-bbe1-45477d99fa68
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produce evidence concerning a client. The rule of client-lawyer confidentiality applies in 
situations other than those where evidence is sought from the lawyer through compulsion of law. 
The confidentiality rule applies not merely to matters communicated in confidence by the client
but also to all information relating to the representation, whatever its source.”

Rule 4-1.6(e) is particularly relevant to an analysis of a lawyer’s ability to “share”, 
“loan”, or grant access to his or her mobile device to a third party, including a member of the 
lawyer’s family (e.g. kids or spouse).  The text of Rule 4-1.6(e) reads: “(e) Inadvertent 
Disclosure of Information A lawyer must make reasonable efforts to prevent the inadvertent or 
unauthorized disclosure of, or unauthorized access to, information relating to the representation 
of a client.”

The comment to Rule 4-1.6(e) states: “Acting Competently to Preserve Confidentiality
Paragraph (e) requires a lawyer to act competently to safeguard information relating to the 
representation of a client against unauthorized access by third parties and against inadvertent or 
unauthorized disclosure by the lawyer or other persons who are participating in the 
representation of the client or who are subject to the lawyer’s supervision. See rules 4-1.1, 4-5.1 
and 4-5.3. The unauthorized access to, or the inadvertent or unauthorized disclosure of, 
information relating to the representation of a client does not constitute a violation of paragraph 
(e) if the lawyer has made reasonable efforts to prevent the access or disclosure. Factors to be 
considered in determining the reasonableness of the lawyer’s efforts include, but are not 
limited to, the sensitivity of the information, the likelihood of disclosure if additional safeguards 
are not employed, the cost of employing additional safeguards, the difficulty of implementing the 
safeguards, and the extent to which the safeguards adversely affect the lawyer’s ability to 
represent clients (e.g., by making a device or important piece of software excessively difficult to 
use). A client may require the lawyer to implement special security measures not required by this 
rule or may give informed consent to forgo security measures that would otherwise be required 
by this rule. Whether a lawyer may be required to take additional steps to safeguard a client’s 
information in order to comply with other law, for example state and federal laws that govern 
data privacy or that impose notification requirements on the loss of, or unauthorized access to, 
electronic information, is beyond the scope of these rules. For a lawyer’s duties when sharing 
information with nonlawyers outside the lawyer’s own firm, see the comment to rule 4-5.3.”
(emphasis added).

Most lawyers do not intentionally violate the mandate of Rule 4-1.6(e), but quite a few 
may do so unintentionally.  For example, sharing a computer with one’s spouse or children, 
without taking measures to restrict access to email or other documents containing confidential 
information, may violate Rule 4-1.6(e).  Unlocking your smart phone and handing it over to a 
friend to make an unsupervised phone call may also be a violation of the Rule.  Even letting your 
children play games on your phone or iPad could violate Rule 4-1.6(e).  While it may be difficult 
to explain to our family and non-lawyer friends the concepts of client confidentiality and 
fiduciary duty, those concepts govern our conduct and we must adhere to them.

418Fund Assembly 2018

Back to Speaker Topics



 

Rule 4-5.3 addresses a lawyer’s duty to supervise non-lawyers.  Although this Rule is 
most commonly applied in the context of legal secretaries, paralegals, investigators and law 
student interns, it also applies to other types of non-lawyers outside the lawyer’s firm.  The 
comment to Rule 4-5.3 provides several examples of non-lawyers who fall within the scope of 
the Rule, such as employees of a document management company, printing service, or internet 
data storage service.  Although the Rule provides examples of non-lawyers who fall within its 
scope, the Rule does not limit its scope to the specifically listed categories of non-lawyers. Thus, 
an employee of a computer repair company would seem to fall within the Rule, as would an 
employee of the Apple store at the mall.  The comment to Rule 4-5.3 clearly states: “When using 
these services outside the firm, a lawyer must make reasonable efforts to ensure that the services 
are provided in a manner that is compatible with the lawyer’s professional obligations.” There is 
no doubt that compliance with Rule 4-1.6 and Rule 4-5.3 will cause, at the very least, a minor 
amount of inconvenience and aggravation.  Nevertheless, as members of the Florida Bar, lawyers 
are charged with certain duties, even if complying with them means our kids think we are 
“grumpy meanies”, our friends think we are selfish with our phones, and the guy at the Apple 
store thinks we are crazy.

10. Using Public WiFi

There are many people who believe that utilizing public WiFi is a bad idea.15 We are 
warned about the hacker who is sitting nearby waiting for you to access your private information, 
the malicious hotspots that dupe you into joining, and computer viruses that attack while you sip 
your latte and browse Youtube. While these fears are by no means unfounded, and lawyers 
should exercise caution when accessing public wifi, no one is advocating that lawyers may never 
access a guest network. 

The California bar has articulated the factors an attorney should consider when 
transferring data through unsecured networks.16 The California Bar notes that an attorney may 
utilize emerging technology, such as public wifi, to transfer client materials, but the lawyer 
should consider: (a) the ability to assess the security of the technology; (b) the legal ramifications 
to third parties of accessing/intercepting this information; (c) the degree of sensitivity of the 
information being transferred; (d) the possible impact on the client of inadvertent disclosure; (e) 
the urgency of the situation; and (f) the client’s instructions.17 In essence, the attorney needs to 
stop and ask how secure is this network, do I need to do this now, and what are the ramifications 
if something goes wrong? Because most lawyers are going to use unsecure wifi from time to 
time, there are some things that lawyers should know when assessing the situation.

                                                           
15 http://www.howtogeek.com/178696/why-using-a-public-wi-fi-network-can-be-dangerous-even-when-accessing-
encrypted-websites/
16 CA Eth. Op. 2010-179 (Cal. St. Bar. Comm. Prof. Resp.) 
17 Id. at *6.
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First, evaluate the network you are logging in to. Just because you see a wifi network 
which is open to the public, does not mean you should be on it. Xfinity and ATT give wifi 
access at locations throughout the country.  Unfortunately, it is fairly easy to set up a “rogue 
access point” titled “Xfinity” and make it accessible to everyone.18 If you are in a location 
where you did not expect to see a wifi connection, you should make sure it is official before 
tapping into it. On iPhones purchased on the AT&T network, the handset is set up to 
automatically connect to AT&T networks by default. You have the ability to choose when your 
phone connects to those networks, but only if you choose this option.19

Some experts recommend that you utilize “https” addresses as much as possible while on 
public wifi.20 These sites utilize additional security protocols, which make it more difficult to 
snoop on traffic. 21 Google, for instance, will soon begin marking all non-https sites as 
“nonsecure”, meaning you get a warning any time you seek to access such a site.  While https is 
by no means foolproof, it may add an additional level of protection. Please note that if you are 
asked to enter sensitive information into a website which is not “https” you should exercise 
caution because the transfer of data will not be secure and almost any reputable site would (or 
should) be running an “https” protocol at this point in time.

Finally, if you are frequently using unsecured wifi (i.e. you travel a lot) it may be time to 
invest in a Virtual Private Network or “VPN.”22 A VPN encrypts traffic between your device and 
the VPN server, making it much more difficult for intruders to intercept your data transmission.
Most firms and businesses are now utilizing some type of VPN structure for people accessing 
their network from outside of the office’s four walls. Check with your firm to determine if a 
VPN has already been set up for your use. Alternatively, there are both paid and free VPN 
services available.  The paid services are offered at a relatively low price point. 23 The free 
services come with a certain amount of buyer-beware, as you are reliant on the VPN to keep your 
privacy properly encrypted and if they are not charging you a fee then the red flags may need to 
go up. All that being said, in light of the rolling back of regulations by the FCC on internet 
service providers under the Trump administration, having access to a VPN on a continuous basis 
is more necessary than ever.24

                                                           
18 http://arstechnica.com/security/2014/06/free-wi-fi-from-xfinity-and-att-also-frees-you-to-be-hacked/
19 To turn off automatic connection go to Settings > Wi-Fi. Select the network you wish to not automatically join. 
Deselect “Automatically Join” if it is an available option. If “Automatically Join” is not an available option, click 
“Forget this Network” which will require your device to ask prior to joining the network again.
20 http://www.forbes.com/sites/amadoudiallo/2014/03/04/hackers-love-public-wi-fi-but-you-can-make-it-safe/. For 
that matter, Google now labels any non-https site as insecure. https://security.googleblog.com/2016/09/moving-
towards-more-secure-web.html
21 http://www.snopes.com/computer/internet/https.asp
22 http://www.pcworld.com/article/2030763/how-and-why-to-set-up-a-vpn-today.html
23 Supra FN 31. 
24 http://lifehacker.com/why-is-everyone-talking-about-vpns-1793768312
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11. How to Get Rid of That Old Phone

The time has come to upgrade to that newer model smartphone (in today’s world that 
means about six months has passed). For years this meant going into the AT&T store, signing 
up for a new contract and handing over your old phone in exchange for a fancy new one. In the 
age of flip phones, the amount of data you were handing over to AT&T was small, but not 
insignificant; telephone numbers, contacts, text messages, and (if you were cutting edge) some 
email. In the today’s world, where you can have most of your client files in your pocket, one 
needs to be far more careful. You cannot just hand over your mobile device to the clerk and 
expect that he will take care of scrubbing it clean (deleting all data). You need to be proactive 
and be ready to handle it yourself - If you choose to hand over your mobile device at all.

Option 1: Wiping Your Phone

Exchanging your phone, or selling it to a third party vendor, can mean quick dollars. 
Selling or trading in an old device is the typical way people offset some of the costs of a new 
device. However, before you turn over your phone you need to be sure that you have properly 
deleted all of the confidential data on the device. “Properly” is the key term, as mining (legal 
and illegal) of confidential data has become a growing industry in the modern age. It is not hard 
to find examples of data mining.  Deleted data is regularly recovered from  used cell phones25,
scanned and copied documents are recovered from copy machines,26 personal emails supposedly 
deleted are recovered from discarded servers.27 While there is not a perfect way to prevent 
others from recovering data from your discarded mobile device, and still leave the device intact, 
there are methods available (even to the basic user) which can delete the majority of the data 
from your device, or at least render it inaccessible.

The most utilized method to “wipe” a mobile device is encryption of your device’s data,
followed by the destruction of the encryption key. Apple’s iPhone has been encrypting all of the 
data placed on it since the iPhone 3GS models (this also goes for all models of the iPad). In 
2015 Android began default encryption with its Marshmallow (Android 6.0) operating system.
Through the use of hardware encryption, all the data placed on your device is automatically 
encrypted through a hardware encryption key. The encryption function is turned on by default.
Android phones made in the last few years also have this option (and some prior to that date) but 
it may not be turned on by default. This protection provided by encrypting the data is made 
stronger through the use of a passcode to unlock the device.
                                                           
25 In 2014, the company Avast claimed that they could easily purchase old Android phones off of Ebay and restore 
the deleted data through readily available data recovery software. See, 
http://www.americanbar.org/groups/departments_offices/legal_technology_resources/resources/charts_fyis/metadata
chart.html. 
26 A 2010 CBS News report points to the ability of identity thieves to gain possession of old copy machines and
recover the data that is contained on their hard drives. http://www.cbsnews.com/news/digital-photocopiers-loaded-
with-secrets/
27 Oh Hillary. http://www.bloomberg.com/politics/articles/2015-09-22/fbi-said-to-recover-personal-e-mails-from-
hillary-clinton-server  
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Most of the time, when a user “deletes” the data from a properly encrypted device, the 
data is not actually deleted.  Rather the “encryption key”, which is used to unscramble the 1s and 
0s used to write your message, is destroyed. By destroying the encryption key, the data is 
theoretically rendered unusable without resort to advanced software and recovery devices. At 
least, it makes recovery of the data far more expensive, difficult, and time consuming. 
“deletion” of the encryption key is the method most utilized to “wipe” a mobile device.

There is software available which will actually delete all of the data on your device.  To 
do this, these programs overwrite your existing data with random, meaningless data.  This is the 
most secure method to protect confidential data.

So now that you know the basics of data “deletion”, here’s how you do it:

iPhone:

Hardware Encryption: For iPhones it is automatic, so this step is already done. 

Set a Passcode28:
1) Go to Settings > Touch ID & Passcode. 
2) Tap “Turn Passcode On.”
3) Enter a six-digit passcode, or tap Passcode Options to switch to a four-digit numeric 

code, a custom numeric code, or a custom alphanumeric code.
4) Enter your passcode again to confirm it and activate it.

Secure Deletion29:
1) Go to Settings > iCloud. Scroll down and tap “Sign Out.”
2) Tap “Sign Out” again, then tap “Delete from My iPhone” and enter your password.
3) Return to Settings and tap General > Reset > Erase All Content and Settings.
4) Enter your passcode.
5) Tap “Erase”

Android:

Hardware Encryption30:
1) Go to Settings > Security & Location > Encryption & Credentials.
2) Set a PIN (a/k/a passcode) if you have not already done so.
3) The phone will go through the encryption process and will reset itself, likely asking you 

to insert the PIN.
Set a Passcode31:
                                                           
28 https://support.apple.com/en-us/HT204060
29 https://support.apple.com/en-us/HT201351
30 https://siliconangle.com/blog/2016/03/16/we-know-your-android-phone-isnt-encrypted-so-heres-how-you-
encrypt-it-in-a-few-easy-steps/
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1) Go to Settings > Security & Location > Screen Lock.
2) Tap either “PIN” or “Password”
3) Enter a 4-digit Pin, Password, or Pattern.
4) Go to Settings > Security > Screen Lock.
5) Tap “Lock Screen”

Secure Deletion32:
1) Go to Settings > System > Reset Options >“Factory Data Reset” or “Erase all data”
2) Confirm you want to Erase
3) Enter your PIN
4) Confirm Deletion

Option 2: Physical Destruction

As described above, wiping your phone is not 100% safe. Even “deleting” all of your 
data with the proper methods can be overcome by advanced techniques. The most secure way to 
dispose of an old phone is keep it, or to physically destroy it. A hammer and a bucket of salt 
water will do the trick.33 My recommendation, wait for a particularly tough day at the office, 
retire to your garage with your no longer needed electronic device, some eye protection, and 
your sturdiest hammer. Beat on the device until it is an unrecognizable pile of plastic and metal 
bits. Make sure to get at the insides of the device in addition to the screen (but have fun with the 
screen as well). Once finished, take the bulk of the materials and put them in a bucket of salt 
water (or acid, if you are a “Breaking Bad” fan) to soak for a few days. At this point the data 
should be, at a minimum, heavily compromised, and likely destroyed. Finally, take the pieces to 
any locally available electronic recycling center (Best Buy, for instance, allows old device drop 
offs).

 

WPB_ACTIVE 8445550.1  

                                                                                                                                                                                           
31 https://www.howtogeek.com/253101/how-to-secure-your-android-phone-with-a-pin-password-or-pattern/
32 http://www.cnet.com/how-to/the-best-way-to-completely-wipe-your-android-device/
33 As will a drill, baseball bat, flamethrower, blender, sledgehammer, bucket of acid, or gun.  If these don’t suit your 
fancy, Youtube has plenty more good ideas as well. https://youtu.be/dk4adP2Pi-Q  
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LEGISLATIVE UPDATE – 2018 

BY:  JALINDA (“JAY”) DAVIS, FUND SR. UNDERWRITING COUNSEL, R. LYNN 
LOVEJOY, FUND SR. UNDERWRITING COUNSEL AND MICHAEL E. MIRRINGTON, 
FUND SR. UNDERWRITING COUNSEL 

Very special thanks for all of the contributions and valued assistance in the preparation 
of the following bill summaries from:   Melissa Scaletta, V.P., Chief Underwriting 
Counsel, Silvia Rojas, Sr. Underwriting Counsel, Charles Nostra, Sr. Underwriting 
Counsel, Ben Jepson, Underwriting Counsel, Rebecca Wood, Sr. Underwriting Counsel, 
Jacqueline Marzan, Associate Commercial Transaction Manager and Sr. Underwriting 
Counsel, Commercial Services, Mishele Schutz, Sr. Underwriting Counsel, Commercial 
Services,  John Brown, Sr. Underwriting Counsel, Commercial Services, Marilyn Israel, 
Sr. Underwriting Counsel, Commercial Services and Robert (“Bob”) Rohan, Regulatory 
Compliance Counsel. 

COVENANTS AND RESTRICTIONS - MRTA 
SESSION LAW CH. 2018-55 (HB 617) 

EFFECTIVE OCTOBER 1, 2018 

This law modifies Chs. 712 and 720, F. S. pertaining to the preservation and 
revitalization of covenants and restrictions upon the use of real property.  The law 
replaces the term “homeowners’ association” with “property owners’ association” within 
Secs. 712.05, 712.06, 712.11 and 720.403, F.S. extending the ability to preserve 
covenants and restrictions within 30 years of recordation of a root of title and revitalize 
the same after expiration from residential owners and homeowners’ associations to 
property owners’ associations.  This law defines property owners’ association to include 
an entity responsible for the operation of the property in which voting membership is 
made up of the property owners or their agents with mandatory membership as a 
condition of ownership or wherein the owners are authorized to enforce a community 
covenant or restriction.  This modification extends the right to preserve and revitalize 
covenants and restrictions to commercial property owners’ associations and those 
owners with no association.   

Ch. 712, F. S. is officially given the short title “Marketable Record Title Act” in 
Sec. 712.001. 
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As modified, Sec. 712.05, F.S. permits preservation of covenants and restrictions 
by recording either a written notice as set forth in Sec. 712.06 or 720.3032(2), F.S.  
Although newly created Sec. 712.12 (2)(d), F.S. instructs that “[t]he indexing 
requirements of Sec. 720.407(3), F.S. may be satisfied by indexing the community 
name in the covenants or restrictions as grantee and the parcel owners as grantors”, 
failure of a summary notice of amendment to be indexed to the current property owners 
or affected property will not affect the validity of the notice.  Newly created Sec. 
720.3032(2), F.S. sets forth a form for notice to preserve and protect covenants and 
restrictions from extinguishment under the Marketable Record Title Act.  

The requirement for approval by at least two-thirds of the members of a board of 
directors of an incorporated homeowners’ association for the preservation of covenants 
or restrictions has been removed from Sec. 712.05, F.S.    

Newly created Sec. 712.12(2), F.S. provides that parcel owners in a community 
which is not subject to a homeowners’ association may use the procedures set forth in 
Secs. 720.403 – 720.407, F.S. to revive covenants that have lapsed.  Pursuant to Sec. 
712.12(3), F.S. a parcel owner has until October 1, 2019 to commence a judicial action 
to establish that as of October 1, 2018 a parcel has ceased to be governed by 
covenants or restrictions and that revitalization as to that parcel would unconstitutionally 
deprive that parcel owner of rights or property. 

Sec. 720.303(2)(e), F.S. requires consideration of the desirability of filing notices 
to preserve covenants or restrictions affecting a community or an association at the first 
annual meeting of the board of directors following its organizational meeting.    

COMMUNITY ASSOCIATIONS 
SESSION LAW CH. 2018-96 (HB 841) 

EFFECTIVE JULY 1, 2018 

This law amends all three of Florida’s major community association statutes – 
Ch. 718, F.S. (condominiums); Ch. 719, F.S. (cooperatives); and Ch. 720, F.S. (HOA’s).   
Of note, this law provides: 

• Certain condominium association official records must be permanently 
maintained from the inception of the association; 

• Limitation of liability on the part of a condominium association for disclosure of 
protected or restricted information; 
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• Guidelines for the electronic publication of notice of condo and co-op board 
meetings and shareholder meetings.  Notices of meetings in which regular or 
special assessments will be considered must state the estimated cost and 
purposes of the proposed assessments; 

• Procedures for challenges by recalled board members; 
• The 75% owner approval for material alterations or substantial additions to 

condominium common elements or to association property must be obtained 
before the alterations or additions are commenced; 

• Condo declarations or restrictions may NOT prohibit or be enforced so as to  
prohibit a unit owner from installing an electric vehicle charging station within the 
owner’s limited common element parking area.  Conditions for maintenance and 
use of the charging stations are also provided.   Labor performed or materials 
furnished for the installation of the charging station may not be the basis for a lien 
against the association – but a lien may be filed against the unit owner; 

• Sec. 718.3027, F.S. is amended to provide conditions for approval or 
cancellation of a contract by the association’s board of directors; 

• Additional provisions are added to all three statutes regarding the imposition of 
fines upon unit owners for violations of governing documents and the collection 
of such fines; 

• Membership requirements for certain condo or co-op boards of directors;  
• Prohibition on board members using email to vote on association matters; 
• A director or officer of a co-op association more than 90 days delinquent in the 

payment of any monetary obligation due to the association is deemed to have 
abandoned the office, creating a vacancy; 

• Numerous provisions are added to Sec. 720.306, F.S. regarding content and 
procedure for amendment of HOA governing documents. 

FLORIDA FIRE PREVENTION CODE 
HB 529 – EFFECTIVE JULY 1, 2018 

This bill adds a subsection (20) to Sec. 633.202, F.S. in order to create 
conditions for the safe placement of doorstop refuse and recycling collection containers 
in the corridors of apartment buildings.  
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HOMESTEAD WAIVERS 
SESSION LAW CH. 2018-22 (SB 512) 

EFFECTIVE JULY 1, 2018 

This law creates the legal ability for a spouse to waive homestead rights with 
regard to devise restrictions as a surviving spouse under Article X, Sec. 4, Florida 
Constitution, when specific language (or substantially similar) is included in an inter 
vivos deed out of that spouse.   This law cautions that the waiver language in the deed 
is neither a waiver of homestead protection against the owner’s creditors’ claims during 
the lifetime of the owner nor after death, nor is the language a waiver of the 
constitutional restriction on alienation of homestead without spousal joinder during the 
lifetime of both spouses. 

EQUITABLE DISTRIBUTION IN DISSOLUTION 
SESSION LAW CH. 2018-56 (HB 639) 

EFFECTIVE JULY 1, 2018 

This law may affect real estate practitioners when there is a divorce involved with 
a real estate transaction.  Sec. 61.075, F.S. is amended to redefine marital assets and 
liabilities by providing a statutory calculation to calculate the marital portion of passive 
appreciation of a nonmarital asset subject to equitable distribution.  It is the same 
definition used in case law but is now statutory.  The parties may still argue use of the 
formula as inequitable under specific facts. 

TRUSTS 
SESSION LAW CH. 2018-35 (HB 413)  

EFFECTIVE JULY 1, 2018

This law revises provisions dealing with electronic posting of notices to persons 
under the Trust Code.  Sec. 736.04117, F.S., entitled “Trustee’s power to invade 
principal in trust” has been reworded to provide for definitions under the statue and 
provide for distributions from first to second trust or to a supplemental needs trust and 
limitations to such distributions.  
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GUARDIANSHIPS 
SESSION LAW CH. 2018-68 (HB 1187) 

EFFECTIVE JULY 1, 2018

This law amends Sec. 744.2104, F.S. to allow a designee of the Office of Public 
and Professional Guardians to receive financial audits, medical, financial and mental 
health records on its behalf in connection with a complaint against a guardian. 

In addition, Sec. 744.368, F.S. is amended to permit the clerk of the circuit court 
to conduct audits and to advise the court of the results of such an audit.  In connection 
with such an audit or a review, a guardian may not seek payment or reimbursement 
from a ward’s assets of fees and costs incurred in responding if a court finds 
wrongdoing.  Further, Sec. 744.3701, F.S. is amended to allow the clerk to disclose 
confidential information to Department of Children & Families or law enforcement 
agencies as provided by court order.  Lastly, Sec. 744.444, F.S. is amended to expand 
the powers of plenary and limited guardians to provide confidential information about a 
ward to certain persons in connection with specific investigations.  

OUT- OF- COUNTRY FOREIGN MONEY JUDGMENTS 
SESSION LAW CH. 2018-37 (HB 623) 

EFFECTIVE MARCH 19, 2018 

This law adds two discretionary exceptions to Sec. 55.605, F.S. which would 
allow a Florida court to refuse to recognize or enforce an out-of-county foreign 
judgment. The two exceptions are: 

1) Circumstances where there is “substantial doubt” about the integrity of the 
court that issued the judgment; and 

2) The specific proceeding in the foreign court leading to the judgment was not 
compatible with the requirements of due process of law.  

The above discretionary exceptions were added to make a distinction between 
systemic corruption in the foreign judiciary and situations where the “fairness” of the 
instant case is called into question because of prejudicial treatment of the judgment 
debtor. 
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TITLE INSURANCE 
SESSION LAW CH. 2018-131 (HB 465) 

EFFECTIVE MARCH 30, 2018 

This law deals with several different types of insurance.    Of relevance to title 
insurance agents, the law amends various aspects of Ch. 627, F.S.:  

• Subsection (4) is added to Sec. 627.416, F.S. to allow an insurer to elect to issue 
a policy that is not executed by an officer, attorney in fact, employee or 
representative – and the policy may not be rendered invalid by reason of its 
execution in that manner; 

• A third-party assignee of policy benefits is added to Sec. 627.7015, F.S. as a 
proper person to request mediation of a claim resolution, but the insurer is not 
required to participate in any mediation requested by such an assignee of policy 
benefits; 

• The term “insured” is changed to “policyholder” in various subsections; 
• Under a revision to Sec. 627.728(5), F.S., mailing using the Intelligent Barcode or 

similar tracking method approved by the U.S. Postal Service is added to the list 
of sufficient proof of notice in the context of cancellation or non-renewal of 
policies. 

INSURANCE 
SESSION LAW CH. 2018-102 (HB 1073) 

EFFECTIVE JULY 1, 2018 

This law mainly concerns life insurance.  However, of interest to real estate 
practitioners in certain real estate transactions, is that the law clarifies and expands the 
circumstances in which a life agent may serve as trustee, guardian, or act as agent 
under a power of attorney for his own insured. 

UNFAIR INSURANCE TRADE PRACTICES 
HB 483 – EFFECTIVE JULY 1, 2018 

Of interest to real property practitioners and title insurance agents, this bill 
amends Sec. 626.9541, F.S. to clarify that a title insurance agent or insurer may give to 
insureds or prospective insureds or others (for advertising purposes) any item of 
merchandise having a value not exceeding $25. 
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ACTIONS FOR POSSESSION OF REAL PROPERTY 
SESSION LAW CH. 2018-94 (HB 631) 

EFFECTIVE JULY 1, 2018 

This law amends various provisions of Chs. 66, 82 and 163, F.S. dealing with 
actions to recover possession of real property.  Among other things, this law: 

• Amends Sec. 66.021, F.S. to define the right of action for “ejectment”, clarifies 
that circuit courts have exclusive jurisdiction in ejectment actions and that pre-
suit notice or demand to a defendant may not be required; 

• Mandates that copies of the instruments making up the chain of title must be 
attached to the complaint in an action for ejectment or in the answer, as 
applicable; 

• Clarifies that the remedies provided under Sec. 66.021, F.S. are cumulative to 
remedies provided under other Florida law; 

• Amends Sec. 82.01, F.S. to provide new definitions for “Forcible entry”, “Real 
property”, “Record titleholder”, “Unlawful detention” and “Unlawful entry”; 

• Clarifies that Ch. 82, F.S. does not apply to residential tenancies under Part II of 
Ch. 83, F.S. nor to the possession or real property under Chs. 513 or 723, F.S.; 

• Amends Sec. 82.03, F.S. to provide specific remedies in actions for possession 
of real property; 

• Amends Sec. 82.04, F.S. to provide that the court shall determine only the right 
to possession and damages, not questions of title - unless necessary to 
determine the right to possession; 

• Amends Sec. 82.05, F.S. dealing with service of process;  
• Creates Sec. 163.035, F.S. to set the criteria for the establishment of 

“recreational customary use.”  

TRANSIENT OCCUPATION 
SESSION LAW CH. 2018-83 (SB 566) 

EFFECTIVE JULY 1, 2018 

This law amends Sec. 82.045, F.S. concerning transient occupancy of a 
residence to define a transient occupant as one who cannot produce identification, 
documentation or correspondence from any government agency which shows that the 
person used the property address as an address of record within the last 12 months.  It 
further amends the section to consider termination of the transient occupancy when the 
transient surrenders the key to the dwelling, resides elsewhere or is directed by law 
enforcement with an affidavit from the court or the party entitled to possession.  
Transient occupancy is not extended by presence of belongings of the transient.
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CORAL REEFS 
SESSION LAW CH. 2018-30 (HB 53) 

EFFECTIVE JULY 1, 2018 

This law establishes the “Southeast Florida Coral Reef Ecosystem Conservation 
Area.”  The Conservation Area consists of the sovereignty submerged lands and state 
waters offshore from Broward, Martin, Miami-Dade and Palm Beach counties from the 
St. Lucie Inlet to the northern boundary of the Biscayne National Park. 

GULF OF MEXICO 
SR 550 (SJ 315) 

ADOPTED BY THE SENATE FEBRUARY 8, 2018 

This is a Senate Resolution which is not subject to action by the Governor and 
does not have the effect of law.  However, it is a pronouncement of great concern that 
the legislature has in a certain area of interest.  Here the concern is supporting an 
indefinite extension of the current moratorium on drilling in the Gulf of Mexico.  The 
Florida Senate feels that oil and gas leases in certain areas would adversely affect the 
training missions and access to sea and land of NAS Pensacola, NAS Whiting Field, 
Hurlburt AFB, Duke Field, Eglin AFB, NAS Panama City, Tyndall AFB, MacDill AFB, 
and NAS Key West. 

STATE ASSUMPTION OF FEDERAL DREDGE AND FILL PERMITTING AUTHORITY 
SESSION LAW CH. 2018-88 (HB 7043) 

EFFECTIVE MARCH 23, 2018 

New Sec. 373.4146, F.S., establishes legislative authority intended to enable 
the Department of Environmental Protection to assume and implement the federal Sec. 
404 dredge and fill permitting program in conjunction with the environmental resource 
permitting program. The state’s assumption application requires approval of the United 
States Environmental Protection Agency. Federal law will apply but the state may 
impose regulations that do not conflict. A permit granted by the state under this authority 
shall not have a term greater than 5 years.  Expedited review shall apply for renewal 
applications. Federal waterways regulated by the state under this authority shall be 
known as “state assumed lands.” 
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LANDS USED FOR GOVERNMENTAL PURPOSES 
HB 1173 – EFFECTIVE UPON BECOMING LAW 

This bill amends various provisions of Chs. 253, 259, 288 and 380, F.S. dealing 
with requirements for lands used for governmental purposes including lands under the 
Military Base Protection Program, lands designated as areas of critical state concern 
and projects under the Florida Forever Act.  Of particular interest, the bill: 

• Provides specified appraisal standards in connection with the acquisition of lands 
for the purpose of buffering military installations against encroachment;

• Following acquisition of military installation buffer land, authorizes the Board of 
Trustees of the Internal Improvement Trust Fund (TIIF) to lease or convey such 
land at less than appraised value to military installations;

• Provides requirements for such leasing and conveyancing including reversion of 
the land conveyed at less than appraised value back to TIIF where such land is 
not used for its intended purposes as a military installation buffer or where the 
military installation closes;

• Authorizes the use of certain funding sources for the immediate acquisition of 
lands that prevent or satisfy private property rights claims within areas of critical 
state concern;

• Authorizes TIIF to waive certain procedures for land acquisition on an immediate 
basis for lands within areas of critical state concern and  provides procedures for 
estimating the value of such lands under certain conditions;

• Authorizes the Department of Environmental Protection to acquire certain 
conservation and recreation lands to prevent or satisfy private property rights 
claims within areas of critical state concern and provides procedures for 
estimating the value of such lands under certain conditions;

• Adds natural disasters and flood mitigation as criteria for assessing certain 
projects and land acquisitions under the Florida Forever Act; and

• Authorizes land authorities to contribute tourist impact tax revenues to counties to 
pay for project costs relating to the construction, redevelopment and preservation 
of certain affordable housing. 
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SURPLUS LANDS 
HB 705 

EFFECTIVE JULY 1, 2018, PROVIDED HB 703 ALSO BECOMES LAW 

This bill focuses on Ch. 373, F.S. and the confidentiality of written valuations of 
surplus lands owned by water management districts.  Except as provided in the bill, the 
Legislature deems it a public necessity that the written valuations of surplus lands and 
their related documents be made confidential and exempt from disclosure under Sec. 
119.07(1), F.S.  The efficacy of this bill is tied to the adoption of HB 703. 

WATER MANAGEMENT DISTRICTS
HB 703 – EFFECTIVE JULY 1, 2018

This bill supplements existing law regarding the sale of surplus lands by water 
management districts.   Notice of intention to sell such lands must now be made on the 
respective district’s website.   Adjacent property owners are entitled to purchase surplus 
lands worth $25K or less, but if no such sale occurs, the district may sell the lands to the 
general public for the highest price obtainable. 

TAXATION 
SESSION LAW CH. 2018-118 (HB 7087) 

EFFECTIVE JULY 1, 2018 

This comprehensive legislation provides for a wide range of tax reductions 
affecting members of the military, families and businesses.  It further provides for 
revisions to Chs. 20, 28, 125, 159, 163, 193, 194, 196, 197, 201, 202, 205, 206, 210, 
212, 213, 218, 220, 318, 320, 376 and creates new Ch. 451, F.S.   Of particular interest 
to real estate practitioners, this law provides for:  

SPOUSAL TRANSFERS OF HOMESTEAD:  Amends Sec. 201.02(7), F.S. to provide 
an exemption from documentary stamp taxes for a deed or other instrument that 
transfers or conveys homestead property, or any interest therein, between spouses 
if:  the only consideration for the conveyance is the amount of a mortgage or other 
lien encumbering the homestead property at the time of the conveyance; and the 
deed or other instrument is recorded within 1 year after the date of the marriage.  
This exemption applies regardless of whether the conveyance is from one spouse to 
another, from one spouse to both spouses or from both spouses to one spouse. 
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HOMESTEAD ASSESSMENTS-ABANDONMENT AFTER TROPICAL 
STORMS/HURRICANES:   Sec. 193.155, F.S. concerning homestead assessments, 
is amended to allow owners of homestead property that was significantly damaged 
or destroyed as a result of a named tropical storm or hurricane to elect to have the 
homestead property deemed abandoned as of the date of such storm or hurricane.  
This election is available only if the owner establishes a new homestead by January 
1 of the second year immediately following the storm or hurricane and is only 
applicable to homestead property damaged or destroyed on or after January 1, 
2017.  

HOMESTEAD ASSESSMENTS-UNINHABITABILITY AFTER TROPICAL 
STORMS/HURRICANES:  New Sec. 197.318, F.S. is created to provide a tax relief 
credit for homestead properties on which certain defined residential improvements 
were damaged or destroyed by hurricanes Hermine, Matthew and Irma.  If a 
residence was rendered uninhabitable for at least 30 days due to one of the 
foregoing named hurricanes, a tax credit against the property taxes levied in 2019 
may be available.  Sec. 194.032(1)(b), F.S. is amended to provide that value 
adjustment boards may hear appeals pertaining to such tax abatements under newly 
created Sec. 197.318, F.S. 

TAX EXEMPTION-HFA MORTGAGES:  Sec. 159.621, F.S. is amended to exempt any 
note or mortgage given in connection with a loan made by or on behalf of a housing 
finance authority (HFA) pursuant to Sec. 159.608(8), F.S. from documentary stamp 
taxes under Ch. 201, F.S. under certain conditions.  

TAX EXEMPTIONS FOR CERTAIN LOANS:  New Sec. 201.25, F.S. is created to 
provide a tax exemption for loans made by the Florida Small Business Emergency 
Bridge Loan Program in response to a disaster that results in a state of emergency 
and loans made by the Agricultural Economic Development Program pursuant to 
Sec. 570.82, F.S. 

SALES TAX ON RENTAL OF COMMERCIAL REAL ESTATE (BUSINESS RENT TAX):  
Sec. 212.031 (1), F.S. is amended to reduce the state sales tax rate on rental of 
commercial real estate from 5.8 percent to 5.7 percent.  

INSTRUMENTS SURVIVING TAX DEED SALES:  Sec. 197.572, F.S. is amended to 
provide that easements supporting improvements that may be constructed above 
lands survive tax deed sales.  In addition, technical changes are made to Sec. 
197.573(2), F.S. 
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MULTIPLE PARCEL BUILDING - AD VALOREM TAXATION:  By this law, Sec. 
193.0237, F.S. is created to address ad valorem tax assessments in connection with 
multiple parcel buildings.  Of particular importance:  

Subsection. (1)(a) defines a “multiple parcel building” (“MPB”) as a 
building, other than a building consisting entirely of a single condominium, 
timeshare or cooperative, which contains separate parcels that are 
vertically located, in whole or in part, on or over the same land.    

Subsections (2) and (3) prohibit separate assessments against the land 
upon which an MPB is located, regardless of ownership, and requires the 
property appraiser to allocate all of the just value of the land among the 
parcels in the MPB in the same proportion that the just value of the 
improvements in each parcel bears to the total just value of all the 
improvements in the entire MPB. 

Each parcel in an MPB must be assigned a separate tax folio number.  

This law further provides that a condominium, timeshare or cooperative 
may be created within a parcel in an MPB.  However, where a 
condominium or cooperative is created within a parcel of an MPB, a 
separate tax folio number must be assigned to each condominium or 
cooperative unit. 

Subsection (6) provides that all provisions of a recorded instrument 
affecting a parcel in an MPB, which parcel has been sold for taxes or 
special assessments, survive and are enforceable. 

Pursuant to subsection (7), newly created 193.0237, F.S. applies to any 
land on which an MPB is substantially completed as of January 1 of the 
respective assessment year and to assessments beginning in the 2018 
calendar year. 
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SUPER MAJORITY VOTE FOR STATE TAXES OR FEES 
HJR 7001 

FILED WITH THE SECRETARY OF STATE MARCH 16, 2018 

This is Joint Resolution proposing the creation of Sec. 19 of Article VII of the 
Florida State Constitution to provide that no state tax or fee be imposed or raised 
without the approval of 2/3 of the membership of the entire legislature and presented to 
the Governor for approval.  The new section will not apply to any tax or fee imposed by 
a county, municipality, school board, or special district.  This Joint Resolution will be put 
on the ballot as a Constitutional Amendment.  “Fee” is interpreted as “user fees” that are 
used to recover costs of goods and services provided by the government such as 
highway tolls, parks admissions, and university tuition or as “regulatory fees” for the 
costs of licensing or permitting.  If the voters approve this proposed Constitutional 
Amendment, it will become effective as of January 8, 2019. 

TAX DEED SALES 
HB 1383 – EFFECTIVE JULY 1, 2018 

This bill amends and supplements the existing provisions of Secs. 197.502, F.S., 
197.522, F.S. and 197.582, F.S. Of particular interest to real estate practitioners, this 
bill: 

• Requires a certificate holder applying for a tax deed to pay the costs to bring the 
property to sale, including property information searches and mailing costs, and 
further requires cancellation of a tax deed application if the certificate holder fails 
to pay said costs after notice from the clerk’s office; 

• Provides for taxes and costs associated with a cancelled tax deed application to 
earn interest at the bid rate for the certificate on which the tax deed application 
was based; 

• Requires that for financial institution lienholders and mortgagees, the address on 
file with the Department of State be used for notice; 

• Requires each tax collector to contract with a title company or an abstract 
company to provide a property information report, defined in Sec. 627.7843(1), 
F.S.; 

• Requires the clerk to record a notice of tax deed application in the official records 
and makes further provisions in connection with such recorded notice;  
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• Provides that sending the notice of the application for tax deed as required under 
Secs. 197.512 and 197.522, F.S., to the persons entitled to receive notice under 
Sec. 197.502(4), F.S. is deemed conclusively sufficient to provide adequate 
notice of the application and sale at public auction; 

• Adds current taxes and certain other fees or costs incurred by the clerk to the list 
of costs required to be added to the opening bid for all tax deeds; 

• Provides that for notice to owner, the clerk may rely on the addresses provided 
by the tax collector based upon the certified tax roll and property information 
reports with no further duty to inquire; 

• Revises procedures for the disbursement of surplus funds and related service 
charges by the clerk; 

• Provides for procedures and limitations in connection with claims to surplus 
proceeds, including limitations on claimants other than the property owner, 
holders of certain governmental liens and ad valorem tax liens; and  

• Applies to tax deed applications filed on or after Oct. 1, 2018. 

LIMITATIONS OF ACTIONS 
SESSION LAW CH. 2018-97 (HB 875) 

EFFECTIVE JULY 1, 2018 

This law changes Sec. 95.11 (3) (c) F.S. by extending the four year statute of 
limitations for actions founded on the design, planning or construction of an 
improvement to real property to allow compulsory counterclaims, cross-claims and third-
party claims to be filed up to one year after the filing of a pleading to which such claims 
relate, even if such claim would otherwise be time barred. (Normally such claims are 
time barred if not filed within 20 days of the filing of the pleading triggering the claim.) 

This law also provides that once a government authority issues a certificate of 
completion or occupancy, action to correct defects or deficiencies or warranty items do 
not extend the time to bring an action by delaying the starting of the statute of 
limitations. 

This law also adds the term “completion of the contract” to the conditions which 
commence the running of time to file an action. 
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BUSINESS ORGANIZATIONS- FRAUDULENT BUSINESS FILINGS 
SESSION LAW CH. 2018-58 (HB 661) 

EFFECTIVE JULY 1, 2018 

This law provides a solution to fraudulent and abusive business filings with the 
Department of State (“Department”) and amends Chs. 605, 607, 617 and 620, F.S.  
Among other things, this law provides that a person on whose behalf a filed record was 
delivered to the Department for filing may correct the record if the record contains false, 
misleading or fraudulent information. Such a corrective filing is not subject to a fee if 
delivered within a specified time.  In addition, the notice provisions which require the 
Department to notify a company of any filings are amended to include notice by email.   

 PUBLIC BUSINESS - CORPORATIONS - BANKS AND TRUST COMPANIES 
SESSION LAW CH. 2019-139 (HB 1285) 

EFFECTIVE JULY 1, 2018 

Among other things, this law amends Secs. 658.23 and 607.612, F.S. to allow 
state banks and trust companies to form as social purpose or benefit  corporations and 
allows the omission of certain confidential information from annual benefit reports.  This 
law also amends Sec. 288.9625, F.S. to create the Institute for Commercialization of 
Florida Technology which will continue to offer seed and early stage investment capital 
in Florida, without requiring an ongoing state expenditure for such support.  

MORTGAGE REGULATION 
SESSION LAW CH. 2018-61 (HB 935) 

EFFECTIVE JULY 1, 2019 

This law modifies the General Provisions of Ch. 494 F.S. regulating Loan 
Originators and Mortgage Brokers.  New subsection (4) of Sec. 494.001, F.S. provides 
for a definition of “Business purpose loan” and aligns it with the same definition found in 
Regulation Z at 12 C.F.R. Sec. 1026.3(a).  This law further clarifies the exemption given 
to individuals in Sec. 494.00115(2)(e) F.S. by providing examples in new subsection (4) 
of what it means to “hold himself or herself out to the public as being in the mortgage 
lending business.”  Finally, Sec. 494.0025(4)(d) F.S. makes it a felony to misrepresent a 
residential mortgage loan as a business purpose loan. 
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CONSUMER FINANCE 
SESSION LAW CH. 2018-17 (SB 386) 

EFFECTIVE JULY 1, 2018 

By this law, Sec. 516.36, F.S. is amended to permit consumer finance loans 
made pursuant to Ch. 516, F.S. to be repaid in periodic installments due every 2 weeks, 
semimonthly or monthly, rather than only monthly under the current statute.  Further 
amendment requires repayment of such loans in periodic installments as nearly equal 
as mathematically practicable, but allows the final payment to be less than the amount 
of the prior installments.   In addition, this law revises provisions of Sec. 516.031, F.S. to 
establish the maximum delinquency charge for payments in default for at least 10 days.  

MORTGAGE BROKERING 
SESSION LAW CH. 2018-44 (HB 193) 

EFFECTIVE JULY 1, 2019

This law creates a limited exemption for a securities dealer, investment advisor 
or associated person registered under Ch. 517, F.S. to engage in mortgage brokering 
activities on behalf of securities clients provided any such solicitation or referral 
activities otherwise comply with state and federal law.  

UTILITIES 
SESSION LAW CH. 2018-34 

EFFECTIVE MARCH 19, 2018 

Real estate practitioners who are involved in land development may be 
interested in this new law.  Sec. 163.3221, F.S. is amended to exclude within the 
definition of “development” the work done by certain utility providers on infrastructure on 
certain rights-of-way.  But the amendment will not affect the Public Service 
Commission’s exclusive jurisdiction to require transmission lines to be located 
underground. 
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GROWTH MANAGEMENT 
HB 1151 – EFFECTIVE UPON BECOMING LAW 

This bill may be of interest to real estate practitioners who are involved with 
certain developers.  This bill, if signed into law, will have an effect on the Developments 
of Regional Impacts (DRIs), defined as any development which, because of its 
character, magnitude, or location, would have a substantial effect on the health, safety, 
or welfare of citizens of more than one county.  The bill eliminates state and regional 
review and transfers those responsibilities to the local governments where the 
developments are located. 

BANKRUPTCY MATTERS IN FORECLOSURE PROCEEDINGS 
SESSION LAW CH. 2018-15 (SB 220) 

EFFECTIVE OCTOBER 1, 2018 

By this law, Sec. 702.12, F.S. is created to allow lenders foreclosing a mortgage 
in Florida state courts to use the filings of a borrower in federal bankruptcy court in the 
state proceedings. 

Pursuant to Sec. 702.12(1), F.S. a plaintiff lender may submit any documents 
filed under penalty of perjury by the borrower / debtor in the bankruptcy case for use in 
the foreclosure case as admissions against the interest of the borrower/debtor. 

In addition, a rebuttable presumption that the borrower has waived any defense 
to the foreclosure is created if:  the borrow has filed an intention to surrender the 
property being foreclosed to the lender as part of the bankruptcy; such filings have not 
been withdrawn; and a final order has been entered in the borrower/debtor’s bankruptcy 
which discharges the debts or confirms the debtor’s repayment plan that provides for 
the surrender of the property. 

Sec. 702.12(2), F.S. provides that the foreclosure court is required to take judicial 
notice of any orders entered in the bankruptcy court upon request of the lender. 

Sec. 702.12(3), F.S. clarifies that the borrower still retains defenses to the 
foreclosure based on the lender’s action or inaction after such bankruptcy filings. 
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CLERK OF COURTS, FORECLOSURE  AND SURPLUS FUNDS 
SESSION LAW CH. 2018-71 (SB 1361) 

EFFECTIVE JULY 1, 2019

This law repeals Sec. 43.19, F.S. which provides for the disposition of unclaimed 
funds which remain in the registry of the court for 5 years or more and conflicts with the 
1 year provision in Sec. 717.113, F.S.  By this law, the conflict between the two statutes 
is resolved and Sec. 717.113, F.S. will apply to funds in the court registry. 

In addition, this law amends procedures relating to the disbursement of surplus 
funds after a foreclosure.  Of particular importance, Sec. 45.034, F. S., concerning 
appointment of a surplus trustee in foreclosure actions, is repealed along with other 
statutory provisions regarding surplus trustees which will no longer be appointed in 
foreclosure actions as of the effective date, July 1, 2019. 

Sec. 45.032(3)(c), F.S. is revised to require the clerk of court to hold an 
unclaimed foreclosure surplus for one year, after which it is turned over to the 
Department of Financial Services (“DFS”) pursuant to Secs. 717.117 and 717.119, F.S., 
unless there is a pending court proceeding regarding entitlement to the surplus, at 
which time the clerk will hold the funds pending the outcome of the proceeding and 
instructions provided in the court order. 

This law ends the 60 day limitation on making claims on surplus foreclosure 
proceeds by junior lien holders by extending the surplus claim period up to one year 
before the Clerk is required to transmit any remaining unclaimed surplus to DFS, after 
which only the foreclosed property owner can make a claim to the surplus funds.  

Among other things, this law also amends statutory notices concerning the 
foreclosure final judgment, the notice of sale and the certificate of disbursement to 
conform to all revisions.  
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DAYLIGHT SAVING TIME 
SESSION LAW CH. 2018-99 (HB 1013) 

EFFECTIVE JULY 1, 2018 

Of interest to all persons residing in Florida is the newly formed Sunshine 
Protection Act.  Since Florida is known as the “Sunshine State”, the legislature thought it 
only proper to observe Daylight Saving Time all year-round in Florida, not just during 
certain months.  But this will only happen if the United States Congress amends the 
Uniform Time Act of 1966 to permit states to take such action.  The Uniform Time Act 
was the Act which created the nine standard time zones.  Most of Florida is in the 
Eastern Time Zone (Zone 2).  Northwest Florida is in the Central Time Zone (Zone 3). 

This summary is effective as of April 3, 2018.  In addition, please note that this summary is not intended 

to cover every bill or every aspect of every bill that might be of interest to real estate attorneys.  For 

purposes of this summary, the bills listed have at least passed both houses at the time of printing.   In 

order to become law, the bill must pass both houses and be signed into law by the Governor.  For more 

complete information on a certain bill or to download and/or print complete bills, please go to 

www.myfloridahouse.gov or www.flsenate.gov.  You can download and print the bills of both houses at 

either site.  Both sites also have bill trackers so you can track bills for either house during the next 

legislative session. 

Both the House and Senate have Facebook and Twitter as their official social channels.
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Peggy Williams
Senior Manager, Risk Analysis and Member Compliance, 
The Fund

Margaret A. (Peggy) Williams, is Senior Manager, Risk Analysis and Member 
Compliance for The Fund and is located at Fund Headquarters in Orlando, 
Florida.

She received her undergraduate degree from Florida State University and her 
J.D. degree from the University of Florida College of Law.  Ms. Williams joined 
The Fund’s legal staff in 2000 as claims counsel, and has been in charge of 
the Risk Management Department since 2005.  She is co-editor of The Fund’s 
monthly publication, The Fund Concept.  Ms. Williams is an at-large member of 
The Florida Bar’s Real Property, Probate and Trust Law Executive Council, and 
serves on several of its committees.  She is a member of the Florida Land Title 
Association, and has served on a Florida Bar Grievance Committee for the 9th 
Circuit.

Speaker Information
Quiz on Recent Real Property Cases
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Quiz on  
Recent Florida Real Property Cases 

by Margaret A. (Peggy) Williams, 
Sr. Manager, Risk Analysis and Member Compliance 

 

Instructions: For each statement, please circle “T” if you believe that the statement is 
“True” or circle “F” if you believe that the statement is “False”.  Please keep a running 
total of the number of questions you have answered correctly. 

 

 

1. T   or  F An error in  a metes and bounds legal description that is discovered after the 
time for reformation has passed renders the mortgage “clearly erroneous” and requires the 
court to deny foreclosure and enter a money judgment instead. 

 
Bayview Loan Servicing, LLC v. Newell, 
231 So.3d 588 
(Fla. 1st DCA 2017) 
 
 

2. T   or  F When a mortgage and note have been held by several different entities and 
servicers, a lender who wishes to foreclose the mortgage must show that each entity in the 
chain owned the note, either by assignment or by merger, before standing will be confirmed. 

 
Green v. Green Tree Servicing, LLC, 
230 So.3d 989 
(Fla. 5th DCA 2017) 
 
 

3. T   or  F In order to prevail on a claim of fraudulent or negligent misrepresentation, a 
party must show that the representor intended to induce another to act on the 
representation as well as actual reliance on the representation.   

Arlington Pebble Creek, LLC v. Campus Edge Condominium Assn., Inc., 
232 So.3d 502 
(Fla. 1st DCA 2017) 
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4. T   or  F Lakefront property owners’ littoral rights include the right to an unobstructed 
view of the lake.  

 
HagertySmith, LLC v. Gerlander, 
42 Fla. L. Weekly 2542 
(Fla. 5th DCA 2017) 
 

5. T   or  F Whether condominium owners have to pay ad valorem taxes on their leasehold 
interest in the underlying land is determined by whether their leasehold interest is perpetual 
or non-perpetual. 

Beach Club Towers Homeowners Assn., Inc. v. Jones, 
231 So.3d 566 
(Fla. 1st DCA 2017) 
 

6. T   or  F    An equitable lien may be imposed and foreclosed on a person’s homestead 
property only when the person has been found to have committed fraud or other egregious 
conduct.   

 Flinn v. Doty, 
 214 So.3d 683 
 (Fla. 4th DCA 2017) 
 

7. T   or  F When taking title after foreclosure by the first lender, Fannie Mae is not entitled 
to the benefit of the safe harbor provisions of Sec. 720.3085(2)(c), which limit the first 
mortgage holder’s liability for unpaid assessments. 

 
Villas of Windmill Point II Property Owners’ Assn. v. Nationstar 
Mortgage, LLC, 
229 So.3d 822 
(Fla. 4th DCA 2017) 
 

8. T   or  F When remedies are based on consistent facts, election of one remedy waives the 
right to pursue the others. 

 
 The Allegro at Boynton Beach, LLC v. Pearson, 
 227 So.3d 1288 
 (Fla. 4th DCA 2017) 
 
9. T   or  F A court can impose a lien on real property to secure payments for future alimony 

and child support. 

 Mackoul v. Mackoul, 
 224 So.3d 921 
 (Fla. 1st DCA 2017) 
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10. T   or  F Each failure to make a monthly payment results in a new default. 

 
Bank of New York Mellon v. Anton, 
230 So.3d 502 
(Fla. 3d DCA 2017) 

 

11. T  or  F The trial judge has discretion over the control and discharge of a lis pendens that 
is not based on a recorded instrument. 

 Ortizv. Weiss, 
 227 So.3d 689 
 (Fla. 3d DCA 2017) 
 
12. T  or  F Borrowers have a cause of action for fraud, declaratory relief and TILA violations 

when a lender charges PMI that was not disclosed on the closing documents signed by the 
borrowers, and provides a document containing the borrowers’ forged signatures, even if 
the lender, within 60 days, removes the PMI and refunds all PMI previously paid. 
 
 Bennett v. Mortgage Electronic Registration Systems, Inc., 

 230 So.3d 100 
 (Fla. 3d DCA 2017) 
  
13. T  or  F     A PILOT agreement relating to an affordable housing development violates Sec. 

196.1978, F.S., which provides an exemption to payment of ad valorem taxes to developers 
of affordable housing projects. 

 AHF-Bay Fund, LLC v. City of Largo, 
 169 So.3d 133 
 (Fla. 2d DCA 2017) 
 
 City of Largo v. AHF-Bay Fund, 
 215 So.3d 10 
 (Fla. 2017)  
  
    
14. T  or  F     A party who purchases property after a lis pendens in a mortgage foreclosure has 
standing to move to vacate the final judgment.     

  Carlisle v. U.S. Bank, N.A., 
 225 So.3d 893 
 (Fla. 3d DCA 2017) 
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15. T   or  F A lender who seeks to foreclose its mortgage after a lis pendens is filed in the 
homeowners association’s suit to foreclose past due assessments must intervene in the 
association’s foreclosure action. 

 Ditech Financial, LLC v. White, 
 222 So.3d 603 
 (Fla. 4th DCA 2017) 
 

16. T   or  F If the arbitration provisions in an agreement delegate the authority to determine 
arbitrability to the arbitrator, the issue is not one the courts can decide.    

Reunion West Development Partners, LLLP v. Guimaraes, 
 221 So.3d 1278 
 (Fla. 5th DCA 2017)  
 
 
17. T   or  F A foreclosure action does not require personal jurisdiction. 

 Archer v. U.S.Bank N.A., 
 220 So.3d 477 
 (Fla. 5th DCA 2017) 
 
 
 
18. T   or  F Regardless of the language of a divorce decree, the former spouses become 

tenants in common as to property they held in an estate by the entireties during their 
marriage.  

 Kennedy v. RES-GA Lake Shadow, LLC,  
 224 So. 2d 931 
 (Fla. 1st DCA 2017) 
 
  
19. T   or  F A tenant’s retention of a “perpetual non-exclusive easement” over the property 

for ingress, egress, and parking, creates a sublease rather than an assignment of the lease.  

 City of Pensacola v. Seville Harbour, Inc. 
 219 So.3d 984 
 (Fla. 1st DCA 2017) 
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20. T  or  F A homeowners association that provides a homeowner with a notice of hearing 
before the HOA’s fine board to be held in 13 days, substantially complies with the requirement 
of a 14-day notice, rendering the lien enforceable. 

 Dwork v. Executive Estates of Boynton Beach Homeowners Assn., 
 219 So.3d 858  
 (Fla. 4th DCA 2017) 
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RECENT FLORIDA REAL PROPERTY CASES
(January 2017 through March 2018) 

  
I.  EASEMENTS

A. Use of Easement May Not Be Limited to Named Grantee. Where an easement 
is not expressly confined to a limited use, the grantee’s invitees may be entitled to use that does 
not exceed the original intent of the easement. Kovach v. Holiday Springs RV, LLC, 223 So.3d 
1069 (Fla. 5th DCA 2017). 

B.  Where Lessee Transfers Interest in Lease But Retains an Easement, 
Transaction is Sublease. Where the lessee retained a “perpetual non-exclusive easement” over 
the property for ingress, egress, and parking, the transfer was a sublease, and not an assignment 
of the lease.  City of Pensacola v. Seville Harbour, Inc., 219 So.3d 984 (Fla. 1st DCA 2017). 

II.  JUDGMENTS

A. Citizen Input May Be Grounds to Support Government Land Use Decisions.   
County's final decision denying development group's proposed amendment to land use plan was 
fairly debatable, and thus did not violate due process.  Pinellas County v. Richman Group of 
Florida, Inc., 42 Fla. L. Weekly D2526 (Fla. 2d DCA 2017). 

  

III.  LEASES  &  LANDLORD/TENANT

A. Where Lessee Transfers Interest in Lease But Retains an Easement, 
Transaction is Sublease.  Where the lessee retained a “perpetual non-exclusive easement” over 
the property for ingress, egress, and parking, the transfer was a sublease, and not an assignment 
of the lease.  City of Pensacola v. Seville Harbour, Inc., 219 So.3d 984 (Fla. 1st DCA 2017). 

IV.  LIENS

A. Foreclosure of Equitable Lien on Homestead Property.  An equitable lien may 
be properly imposed, even on homestead property, where equity so demands.  Flinn v. Doty, 214 
So.3d 683 (Fla. 4th DCA 2017).

B. 20-year Time Limit to Foreclose Code Enforcement Lien.  Sec. 162.10, F.S.,
provides a twenty-year statute of limitations for filing an action founded on a code enforcement 
violation lien. City of Riviera Beach, Florida v. J & B Motel Corp., 213 So.3d 1102 (Fla. 4th 
DCA 2017). 
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C. Determining Priority of Competing Liens Held By a CDD and a County Tax
Collector.  CDD liens are coequal with the lien of state, county, municipal, and school board 
taxes.  As a result, one coequal lienholder should not be able to force the other coequal 
lienholder to wait until the first lienholder acts.  Villages of Avignon Community Development 
District v. Burton, 215 So.3d 127 (Fla. 2d DCA 2017). 

D. Strict Compliance with Notice Requirements of Sec. 720.305, F.S. Needed for 
HOA Lien to Attach. HOA’s failure to provide homeowner with the 14-day notice of hearing 
required by Sec. 720.305(2)(b), F.S., rendered its lien unenforceable.  Dwork v. Executive 
Estates of Boynton Beach Homeowners Association, 219 So.3d 858 (Fla. 4th DCA 2017). 

E. HOA Declarations Giving Mortgage Liens First Priority Not Invalidated by 
Sec. 720.3085(2)(b), F.S. Sec. 720.3085, F.S., does not invalidate language in HOA declarations 
giving first mortgage liens priority. Beacon Hill Homeowners Association et al., v. Colfin AH-
Florida 221 So.3d 710 (Fla. 3rd DCA 2017). 

F. Lender Maintains Subject Matter Jurisdiction in Competing Foreclosure. 
Sec. 48.23(1)(d), F. S., only bars enforcement of liens which are unrecorded at the time a lis 
pendens is recorded.  A lender who has a lien recorded prior to a competing lienor’s lis pendens
is not barred from enforcement by failure to intervene in the competing lienor’s litigation.  
Ditech Financial LLC v. White, 222 So.3d 603 (Fla. 4th DCA 2017). 

G. A Court Can Lien Real Estate to Secure Future Payments.  An order for 
alimony and child support may allow for a lien to secure both arrearages as well as future 
payment obligations.  Mackoul v. Mackoul, 224 So.3d 921 (Fla. 1st DCA 2017). 

H. Liens Placed on Property between Final Judgment of Foreclosure and 
Judicial Sale ARE Discharged by Sec. 48.23, F.S. – An Update on Ober.
Ober v. Town of Lauderdale-by-the-Sea, 218 So.3d 952 (Fla. 4th DCA 2017). 

V.  MISCELLANEOUS

A. Substantial Compliance of Statute is enough to Enforce Construction Lien.
Where a sub-contractor has “substantially complied” with Sec. 713.06(2)(a), (b) and (c), F.S.,  
errors and omissions on a Notice to Owner will not prevent the enforcement of a claim against a 
person who has not been adversely affected, with the exception of Sec. 713.06(2)(a), F.S., which 
calls for strict compliance with the time requirements, but not with service requirements.  Trump 
Endeavor 12, LLC, v. Fernich, Inc., 216 So.3d 704 (Fla. 3d DCA 2017). 

B. Construction Lien Limited to Contracted-For Services.  Costs associated with 
labor, material, or services that are not required by the direct contract are not lienable.  Criswell 
v. JM Custom Woodworking, Inc., 216 So.3d 717 (Fla. 4th DCA 2017).
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C. ‘Punch-List’ Clause May Extend Statute of Limitations and Statute of 
Repose.  Florida’s statute of repose under Sec. 95.11(3)(c), F.S., holds that, “An action founded 
on…construction of an improvement to real property… must be commenced within 10 years 
after the date of…completion…of the contract.”  A contract is not deemed complete until both 
sides of the contract have been performed.  A provision in the contract which provides a method 
for the parties to close the transaction with outstanding obligations remaining under the contract 
extends the completion date for the purposes of calculating the time under Sec. 95.11(3)(c), F.S.  
Busch v. Lennar Homes, LLC, 219 So.3d 93 (Fla. 5th DCA 2017). 

D. Challenge To City’s Special Assessment Rendered It Voidable.  Challenges to 
apportionment of an assessment do not render the special assessment void, but voidable. Further, 
a taxpayer must challenge a voidable assessment within due time.  City of Cooper City v. Joliff,
227 So.3d 633 (Fla. 4th DCA 2017). 

E. The Issue of Arbitrability may be up to the Arbitrator and not the Courts.  
When a contract delegates the issue of ‘arbitrability’ authority to the arbitrator, it is no longer an 
issue for the courts to decide.  Reunion W. Dev. Partners, LLLP v. Guimaraes, 221 So.3d 1278
(Fla. 5th DCA 2017). 

F. Reversal of a Tax Deed Requires Reimbursement to the Purchaser. If a tax 
deed is ordered to be vacated as a result of invalidity, the successful bidder at the tax deed 
auction is entitled to a judgment in the amount paid for the tax deed and all taxes paid upon the 
land, interest from the date of the issuance of the tax deed, all legal expenses in obtaining the tax 
deed, and the fair value of any permanent improvements made by the tax deed holder. Ashear v. 
Sklarey, 43 Fla. L. Weekly D181 (Fla. 3d DCA 2018). 

G. Election of Remedy Does Not Waive Alternate Remedy Based on Consistent 
Facts. Where alternative remedies are available based on consistent facts, the election of one 
remedy does not waive the others.  Allegro at Boynton Beach, L.L.C. v. Pearson, 227 So.3d 1288
(Fla. 4th DCA 2017). 

H. Court Controls Discharge of Lis Pendens When Suit Not Based on Recorded 
Instrument. Where a lis pendens is not based on a recorded instrument, the court has discretion 
to control and discharge the lis pendens. Ortiz v. Weiss, 227 So.3d 689 (Fla. 3d DCA 2017). 

I. No TILA Cause of Action Where Lender Timely Refunds Non-Disclosed 
Mortgage Insurance. If a lender ceases collection of PMI that is not disclosed to the borrower, 
and refunds all payments made, within the sixty day correction period, there is no cause of action 
under TILA.  Bennett v. Mortgage Electronic Registration Systems, Inc., 230 So.3d 100 (Fla. 3d 
DCA 2017). 

J. Party Taking Title Prior to Foreclosure May Contest Plaintiff’s Standing. A
party who takes title subject to the mortgage and prior to the lis pendens is an indispensable party 
and has the right to contest the lender’s standing to foreclose the mortgage.  3709 N. Flagler 
Drive Prodigy Land Trust v. Bank of America, N.A., 226 So.3d 1040 (Fla. 4th DCA 2017). 
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K. PILOT Agreement Memorialized in Public Records Binds Subsequent 
Purchasers and is a Covenant Running with the Land.  Agreement recorded in the public 
records provides constructive notice.  AHF-Bay Fund, LLC v. City of Largo, 169 So.3d 133 (Fla. 
2d DCA 2017). 

L. Award in Divorce Decree May Not Be Ignored in Execution Proceeding.
Party seeking to enforce lien against one ex-spouse may not rely on the divorce decree to assume 
the ex-spouses are now tenants-in-common while ignoring the language of the divorce decree 
awarding the property to one ex-spouse.  Kennedy v. RES-GA Lake Shadow, LLC., 42 Fla. L. 
Weekly D1436 (Fla. 1st DCA 2017). 

M. Reciprocity Provision of Sec. 57.105(7), F.S., Does Not Apply Where No 
Contract Exists between Parties. A party winning the argument that no contract exists, may 
not then rely on the language in the contract for award of attorneys’ fees.  Bank of New York 
Mellon Trust Company, N.A. v. Fitzgerald, 215 So.3d 116 (Fla. 3d DCA 2017). 

N. Ban on Front-Yard Vegetable Gardens Not Facially Violative of Florida 
Constitution. Ricketts v. Village of Miami Shores, 232 So.3d 1095 (Fla. 3d DCA 2017). 

O. No Right to Contractual Fees When Underlying Instrument Declared Void. 
A fraudulent mortgage is void and unenforceable.  A prevailing party may not rely on a void 
mortgage containing a contractual prevailing party fees/costs provision for an award of the same.
Wells Fargo Bank National Association v. Bird, 43 Fla. L. Weekly D120 (Fla. 5th DCA 2018). 

VI.    MORTGAGES & MORTGAGE FORECLOSURES

A. Reformation of Deed Not Required in Mortgage Foreclosure.   So long as the 
legal description in the mortgage being foreclosed contains an accurate description of the 
encumbered property, an action to foreclose that mortgage is proper, even if the deed conveying 
the property to the mortgagor contained scrivener’s errors and was not reformed. Heartwood 2, 
LLC v. Dori, 208 So.3d 817 (Fla. 3d DCA 2017). 

B. Surplus Funds Claims Must Be Made Within 60 Days of Sale.  Any 
subordinate lienholders claiming an interest in surplus funds from a resulting foreclosure must do 
so within sixty days from the sale date, not the date of issuance of the certificate of sale.  Bank of 
New York Mellon v. Glenville, 215 So.3d 1284 (Fla. 2d DCA 2017). 

C. Foreclosure of Equitable Lien on Homestead Property.  An equitable lien may 
be properly imposed, even on homestead property, where equity so demands.  Flinn v. Doty, 214 
So.3d 683 (Fla. 4th DCA 2017). 

D.   20-Year Time Limit to Foreclose Code Enforcement Lien. Sec. 162.10, F.S.,
provides a twenty-year statute of limitations for filing an action founded on a code enforcement 
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violation lien. City of Riviera Beach, Florida v. J & B Motel Corp., 213 So.3d 1102 (Fla. 4th 
DCA 2017). 

E.   Personal Jurisdiction Not a Requirement to Initiate Foreclosure Action.  
Since personal jurisdiction is not required in an in rem foreclosure action, constructive service 
provides the court with sufficient jurisdiction to adjudicate the in rem claim. Archer v. U.S. Bank, 
N.A., 220 So. 3d 477 (Fla. 5th DCA 2017).

F.   Lender Maintains Subject Matter Jurisdiction in Competing Foreclosure. 
Sec. 48.23(1)(d), F. S., only bars enforcement of liens which are unrecorded at the time a lis 
pendens is recorded.  A lender who has a lien recorded prior to a competing lienor’s LP, is not 
barred from enforcement by failure to intervene in the competing lienor’s litigation.  Ditech 
Financial LLC v. White, 222 So. 3d 603 (Fla. 4th DCA 2017). 

G. Post-LP Purchaser Has No Right to Intervene. Aside from a very limited 
exception to the general rule, a purchaser of real property, which was purchased post-LP, is not 
entitled to intervene.  Carlisle v. U.S. Bank, Nat'l Ass'n for Harborview 2005-10 Tr. Fund, 225
So.3d 893 (Fla. 3d DCA 2017). 

H. The Statute of Limitations Does Not Bar Subsequent Foreclosure Action.
Each subsequent failure to pay the following month’s payment obligation under a mortgage and 
note results in a new actionable default, even when a subsequent foreclosure action is filed more 
than four years after the initial default that accelerated the payment obligations.  The Bank of 
New York Mellon v. Anton, 230 So.3d 502 (Fla. 3d DCA 2017). 

I. No Right to Contractual Fees When Underlying Instrument is Declared 
Void.  A fraudulent mortgage is void and unenforceable.  A prevailing party may not rely on a 
void mortgage containing a contractual prevailing party fees/costs provision for an award of the 
same. Wells Fargo Bank National Association v Bird, 43 Fla. L. Weekly D120b (Fla. 5th DCA 
2018). 

J. Foreclosing Lender Not Entitled to Damages Occurring Outside of the 
Statute of Limitations. Foreclosure claims related to defaults older than five years, may be 
subject to the statute of limitations period, and a final judgment for foreclosure should exclude 
from damages, of any defaults occurring beyond the statute of limitation.  Velden v. Nationstar
Mortgage, LLC, 43 Fla. L. Weekly D147 (Fla. 5th DCA 2018). 

K. Current Property Owner Not Qualified for Safe Harbor Under Sec. 
720.3085(2), F.S., May Benefit Indirectly Where Prior Property Owner Did Qualify. 
Villas of Windmill Point II Property Owners’ Association, Inc. v. Nationstar Mortgage, LLC, 229 
So.3d 822 (Fla. 4th DCA 2017). 

L. Typographical Error in Legal Description May Not Bar Foreclosure. Legal 
description containing an error was sufficient to enable the parties to ascertain and locate the 
property affected by the lien.  Bayview Loan Servicing, LLC v. Newell, 231 So.3d 588 (Fla. 1st 
DCA 2017). 
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M. No Standing to Foreclose Where Plaintiff Not Shown to Have Held Mortgage 
Note at Filing. Unindorsed note made payable to original lender does not establish standing of 
subsequent entity to foreclose. Green vs. Green Tree Servicing, LLC, 230 So.3d 989 (Fla. 5th 
DCA 2017). 

   

VII.  RESTRICTIONS & HOMEOWNERS ASSOCIATIONS
  

A. Association Must Prove All Elements of Fraudulent and Negligent 
Misrepresentation Claims.  A party seeking to establish fraudulent misrepresentation is 
required to prove the following elements: (1) a false statement concerning a material fact; (2) the 
representor's knowledge that the representation is false; (3) an intention that the representation 
induce another to act on it; and (4) consequent injury by the party acting in reliance on the 
representation.  To establish negligent misrepresentation, a party is required to prove: (1) a 
misrepresentation of material fact that the defendant believed to be true but which was in fact 
false; (2) that defendant should have known the representation was false; (3) the defendant 
intended to induce the plaintiff to rely on the misrepresentation; and (4) the plaintiff acted in 
justifiable reliance upon the misrepresentation, resulting in injury. Arlington Pebble Creek, LLC 
v. Campus Edge Condominium Association, Inc., 232 So.3d 502 (Fla. 1st DCA 2017). 

B. Condo Owners Not Required to Pay Ad Valorem Taxes on Underlying Land 
Where They Are Non-Perpetual Sublessees of the County.  Association was not the equitable 
owner of underlying real property, and thus, not subject to ad valorem property taxation on the 
property.  Beach Club Towers Homeowners Association, Inc. v. Jones, 231 So.3d 566 (Fla. 1st 
DCA 2017). 

VIII.  STATE TAXATION

            A. Tax Appraiser May Revise Assessments if Homeowners are Given Notice and 
Opportunity to Contest.  Homeowners are entitled to contest corrected assessments at the “next 
scheduled value adjustment board,” pursuant to the Florida’s Taxpayer Bill of Rights as 
embodied in Sec. 192.0105, F.S.  However, an adjustment not based on error is not necessarily 
void.  Nikolitis v. Haney and Gannon, 221 So.3d 725 (Fla. 4th DCA 2017). 

B. PILOT Agreements Not Unconstitutional. Payments-in-lieu-of-taxes (PILOT) 
agreement does not violate statute governing tax exemption for affordable housing operators and 
does not violate the state constitution.  The Florida Supreme Court in City of Largo v. AHF-Bay 
Fund LLC, 215 So.3d 10 (Fla. 2017) quashed the decision of the 2d DCA in City of Largo v. 
AHF-Bay Fund, LLC, 169 So.3d 133 (Fla. 2d DCA 2017).  
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IX.  VENDORS & PURCHASERS

A. Brokers May Have an Ownership Interest in Retained Deposits.  A listing
agreement that provided that any unpaid commissions were to be paid from retained deposits 
when a unit did not close gave broker an ownership interest in the deposits.  Plaza Tower Realty 
Group, LLC v. 300 South Duval Associates, LLC and The Union Labor Life Insurance Company
223 So.3d 1079 (Fla. 3d DCA 2017). 

X.  WATER & WATERCOURSES

A. Littoral Rights of Lakefront Property Owners Include Unobstructed View.   
Owners of waterfront property have riparian and/or littoral rights.  Riparian rights refer to 
waterfront owners along a river or stream, and littoral rights to waterfront owners abutting an 
ocean, sea, or lake.  Lakefront property owners have several common law littoral rights, 
including that of an unobstructed view of the lake. HagertySmith, LLC v. Gerlander, 42 Fla. L. 
Weekly 2542 (Fla. 5th DCA 2017). 

XI.  ZONING & LAND USE

A. Citizen Input May Be Grounds to Support Government Land Use Decisions.  
Public opposition to a land use amendment application, when rationally related to legitimate 
general welfare concerns, can provide a rational basis for a governmental land use decision, 
without the need for a more formal investigation that those concerns are valid and that the 
proposed development should not be permitted.  Pinellas County v. The Richman Group of 
Florida, Inc., 42 Fla. L. Weekly D2526 (Fla. 2d DCA 2017). 
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Melissa Scaletta
Vice President, Chief Underwriting Counsel, The Fund

Melissa Scaletta has served as a member of the Faculty & Steering Committee 
of the Florida Bar Real Property, Probate and Trust Law Section Real Estate 
Certification Review and Advanced Practice Course since 2006.

Ms. Scaletta has also served on the Real Property Committee of the Orange 
County Bar Association, the Reinsurance Committee of the American Land 
Title Association, and on several committees of the Real Property, Probate 
and Trust Law Section of the Florida Bar.  Currently, Ms. Scaletta serves as a 
co-vice chair of the Title Issues and Standards Committee of the Real Property, 
Probate and Trust Law Section.   

Ms. Scaletta has authored numerous articles for Fund publications and serves 
on the editorial boards for the Fund Title Notes and Fund Concept.  She has 
presented various seminars pertaining to transactional law and title insurance at 
the Fund Assembly and Fund Affiliate Assembly. 

Ms. Scaletta is the author of the Marketable Record Title Act and Uniform 
Title Standards chapter of Florida Real Property Title Examination & Insurance 
(Fla. Bar CLE 8th ed. 2016). She earned her B.S. degree with honors from the 
University of Florida and received her J.D. from Nova Southeastern University.  
She has practiced real estate law with the firm of Cummings and Lockwood 
in Naples, Florida.  She previously served as Senior Attorney for the Florida 
Association of Realtors. Ms. Scaletta is a Florida board certified real estate 
lawyer.

Paul Mandel
Founding Member, Capital Abstract & Title, Mandel & 
Perkins, P.A.

Paul Mandel represents both buyers and sellers to real estate transactions, 
facilitating a successful closing for each of his clients.

Upon earning his Juris Doctor from California Western School of Law in 1985, 
Mr. Mandel established his own law firm in Coral Springs, Florida, specializing 
in real property law and estate planning. Mr. Mandel founded Capital Abstract & 
Title in 1986, and the Law Office of Mandel & Perkins, P.A. in 1988 with fellow 
attorney, spouse, and business partner, Diane M. Perkins.  

With over 30 years of experience practicing real estate law, Mr. Mandel and 
his team diligently search and examine title, issue title insurance, and conduct 
closings for both residential and commercial transactions. With over 60,000 
transactions closed, Mr. Mandel also provides legal counsel in order to identify 
and answer even the most complex real estate questions. 

Speaker Information
Managing Residential Transactions: 

Workflows and Efficiencies
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Sultana Haque
Managing Partner, Stonebridge Title Group, LLC & 
Sultana Law, PA.

With her name literally translated into “Queen of Justice” (“Sultana” means 
“queen” and “Haque” means “justice”), it may have been fate that Sultana 
Haque wound up as an attorney.

She learned what it means to be an entrepreneur at a very early age as her 
father has owned his own businesses since before she was born. After earning 
a law degree and an MBA degree, the proper foundations were in place and 
Ms. Haque’s entrepreneurial spirit really kicked in. In 2010 she formed Sultana 
Law, P.A. - a full service law firm that offers tailored and cost-effective legal 
solutions to match changing times. In 2014, Ms. Haque formed StoneBridge 
Title Group, LLC – a title company based in Winter Park specializing in investor 
and simultaneous transactions. 

Ms. Haque is licensed to practice law in Florida and New York.  She is admitted 
to Federal Court for the Middle District and Southern District Court of Florida as 
well as the United States Supreme Court.  Ms. Haque is a licensed title agent 
and Realtor® and circuit civil certified mediator and serves as a mediator in 
bankruptcy court mortgage modification mediations.

Ms. Haque is active in Orange County's legal community.  She serves on the 
board of directors of the Central Florida Real Estate Attorney Counsel as well 
as the non-profit Central Florida Women's Resource Center.  Ms. Haque was 
born and raised in the Hague, the Netherlands and speaks Dutch fluently. 
She enjoys being a new mom to her son, Raheem as well as traveling and the 
company of good friends.

John Wolfe
Partner, Wolfe Stevens PLLC

John Wolfe is a Partner at Wolfe Stevens PLLC located in Marathon, Florida 
which was formed on January 1, 2018 after having been a solo practitioner for 
15 years.

Prior to that he was a partner in another Marathon law firm. His practice 
consists primarily of transactional law focused on residential and commercial 
closings and business entity matters as well as handling a variety of land use 
matters. Mr. Wolfe has served as counsel for the Monroe County Planning 
Commission since 2000. As a solo practitioner, his firm was consistently a 
President’s Circle member.

Prior to relocating to the Florida Keys, Mr. Wolfe practiced corporate, finance 
and international law in Dallas, Texas for 20 years. He received his B.A. degree 
in Economics from Georgetown University and his J.D. degree from the 
University of Texas School of Law.
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Charles Nostra 
Senior Underwriting Attorney, The Fund

Mr. Nostra obtained his B.A. degree from Florida Atlantic University and his J.D. 
degree from University of Miami, School of Law.

He is Board Certified in Real Estate by the Florida Bar.

Mr. Nostra was admitted to the Florida Bar in 1990 and the United States 
District Court for the Southern District of Florida in 1995. He joined Attorneys’ 
Title Fund Services, LLC in September 2014 as Underwriting Counsel. 

Mr. Nostra’s prior experience includes working as claims counsel for a national 
title insurance underwriter and in private law firms focusing his practice on title 
claims resolution, title curative measures and residential mortgage foreclosures 
representing lending institutions.  He also spent over nine years as Assistant 
Corporate Counsel for a national civil engineering firm. Mr. Nostra is a member 
of The Florida Bar’s Real Property, Probate & Trust Law Section.

Speaker Information
Evaluating Powers of Attorney for Use in Real 
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Evaluating Powers  of  Attorney   
for  Real  Property  Transactions
Charles D. Nostra
Senior Underwriting Counsel

Where We Are Going…
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Where We Are Going…

• Notice

• Advanced execution

• Types of Powers of Attorney

• Nuts & Bolts
• Parties • Termination/suspension

• Execution • Recording requirements

• Powers

• Practice examples

Basic Considerations and 
Underwriting Policy
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The Basics

• No underwriting approval needed if 
Power of Attorney (hereinafter POA) 
meets statutory and underwriting 
requirements

• Detailed guidelines for insuring with a 
POA are discussed in TN Chapter 4, 
Agency

Advanced Notice

• Real estate transactions are 
typically not “spur of the moment” 
transactions

• All parties to transaction will know 
weeks in advance that certain 
documents will need to be 
executed  
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Advanced Execution

• Even if seller is out of the state or country, with e-mail and overnight 
delivery services, original documents can be received by a member 
prior to a scheduled closing

• The Fund recommends and encourages our members to have parties 
to a transaction to execute all the documents personally – at a 
minimum the deed and sellers’ affidavit

General Considerations:

• When a POA is presented day before or day of closing, a member 
is often caught off guard

• Has the principal (seller) suddenly taken ill, had an accident, or 
had to leave the state unexpectedly? 
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General Considerations:

• Is principal truly unable to execute, or just not wanting to attend the closing? 

• Members should always ask why principal is not able to personally execute 
the closing documents 

• Use of a POA as a convenience should be avoided (reduce the risk of fraud)

Common Types of POAs
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Types of POAs

• General 
• Durable
• Non-durable 

• Limited (transaction/ time specific)

• Springing

• Military

General (Durable & Non-Durable)

General POA 
• Most common 

• Typically executed without a specific transaction in mind

• Powers are typically very broad and cover many types of 
transactions 
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General POA

• Typically lists powers and transactions the 
agent is authorized to undertake… including 
real estate transactions 

• May be very detailed or just broad categories 
of powers

• Difference between durable and non-durable

General POA

To be effective for real property transactions in Florida 
powers must be specific

General POAs typically
• Take effect upon execution
• Have an unlimited duration and 
• Will remain effective until revoked
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Limited (Transaction Specific)

• Limited POAs allow agent to perform specific acts identified in the document

• Typically prepared with a specific transaction or set of transactions in mind 

• Narrowly drafted for that purpose  

Limited POA

• Sell, mortgage or rent a home on a one time basis 

• Complete a sale; particular contract  

• Only in effect for a short period of time 

• Often has an expiration date
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Limited POA

• Agent’s appointment and POA itself typically terminate at 
completion of specific transaction

• Specific POAs typically identify real property by address and/or 
legal description 

• Identify transaction that agent is authorized to undertake

Springing

• A Springing POA typically becomes effective at a 
future date or event

• After October 1, 2011, except for Military POA,  a 
“springing”  POA is generally not acceptable for 
insuring purposes

• TN 4.02.09 has a more detailed discussion (or seek 
the advice of underwriting counsel)
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Military POA

Can be any of the above types

Execution is governed by Federal law 10 USC § 1044a 
and other laws

Generally exempt from state laws with respect to 
substantive clauses or recording  requirements and 
witnesses (including needing two witnesses for 
homestead property) 

Military POA

For springing, military status of person giving POA is confirmed by 
commanding officer or by an affidavit from a person having personal 
knowledge

Original POA, together with affidavit of attorney-in-fact is recorded
• See TN 4.02.01 B(9) 
• See Insuring Title Based Upon Military Powers of Attorney, 37 The Fund 

Concept 33, 34 ( March 2005) for more detailed discussion of these POAs
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Important Provisions of 
the POA

Identification of the Parties:   Principal, Agent, Alternates

• The POA must identify principal and agent

• Principal’s name must be same as title documents in Official 
Records and present transaction documents

• Any variations in name will need to be investigated

• Agent must be over 18 years of age (get ID)
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Parties - Multiple Agents, Alternate Agents

• If more than one agent is identified, document must indicate if they 
can act alone or must act together

• POA may also identify alternate agents if primary agent is unable 
to act

Execution – Pre October 1, 2011 

Members may be presented with a POA that was 
executed prior to October 1, 2011 when Florida’s 
new Power of Attorney Act became effective

POA properly executed before October 1, 2011 
may still be valid for certain transactions 
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Execution – Pre October 1, 2011 

Pre 2011 POAs had to be executed with same formalities of 
instrument being executed by agent 

• Except Military POA 

Durable POA and POA used to convey real property  
required two witnesses 

Execution – Pre October 1, 2011 

No witnesses were needed for a POA used to execute a mortgage on non-
homestead property

Any act performed by the agent prior to October 1, 2011, remains valid

Check with underwriting counsel before insuring
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Execution – Post October 1, 2011

POA executed in Florida after October 1, 2011 
• Must be signed by principal
• Must have two witnesses and 
• Must be acknowledged by a notary public (or as otherwise 

provided for in F.S. Sec. 695.03

Conduct of agent after October 1, 2011, regardless of the date of 
the POA must follow requirements of 2011 Act

Execution - Signature

Practice Tip:

A good quick check is to compare name and signature of principal in 
POA presented against any name and signature of principal found in 
records search
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Foreign POA

Out-of-State POA

• POA executed in another state (not 
according to Florida standards) may be 
acceptable if properly executed according 
to laws of that state. See F.S. Sec. 
709.2106(3) 

• Request an attorney opinion  (at 
principal’s expense) regarding execution 
and validity of POA 

• See TN 4.02.01 B (2)
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Homestead & Foreign POA

• Deed or mortgage of principal’s 
homestead: pursuant to F.S. Sec. 
689.111, the POA

• Must have two witnesses 

• Must be acknowledged as proscribed in 
F.S. Sec. 695.03; regardless of where 
executed

Attorney-in-Fact (Agent) 
Role & Responsibilities
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Role of Agent (Attorney-in-fact)

• Agent is a fiduciary 
• Agent who has accepted appointment: 

• Must act only within scope of authority granted in POA
• May not delegate authority to a third person (with very limited 

exceptions)

Powers – What may the Agent do?

F.S. Sec. 709.2201 Authority of agent—
• May only exercise authority specifically granted to 
agent in POA, and

• Any authority reasonably necessary to give effect to 
that express grant of specific authority
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Powers – What may the Agent do?

• General provisions in a POA which do not identify specific authority 
granted…are not express grants of specific authority and do not 
grant any authority to agent

• Court approval is not required for any action of agent in 
furtherance of an express grant of specific authority

Powers – What may the Agent do?

“Real Estate Transactions” 

• Without POA including a detailed and 
specific list of what is included in that 
category it is not sufficient

• Powers need to include the authority to Sell, 
convey, mortgage, encumber, lease , etc.
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Powers – reference to statutes (short form)

• POA originating from other states often list broad categories or refer to a 
particular statute or law for a definition of powers granted

(A) Real Estate Transactions

(B) Chattel and Goods Transactions

(C) Banking Transactions

These powers are explained  more fully in NEW YORK GENERAL 
OBLIGATIONS LAW, Article 5, Title 15,         Sections 50102A - through 
50103…

Reference to Statutes

• Typically necessary for Fund Member to verify authority pursuant 
to laws of that state

• Request an opinion letter from an attorney licensed in that 
jurisdiction
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Conflicts of Interest

• Is agent interested party or benefiting from transaction?

• Member should decline to insure transaction unless POA 
specifically allows for such gifts or self-dealing

• Principal ratification

Termination and 
Suspension of POA
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Termination or Suspension

• Some of the more common reasons for a POA to be suspended or 
terminated

• For a full list of events that suspend or terminate a POA, see F.S. 
Sec. 709.2019

Termination

Death: 
• All POAs terminate upon death of principal

• Also terminate upon death or incapacity 
of agent (unless a successor or 
alternate agent is identified) 
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Termination

Incapacity:  
• General non-durable POAs terminate 

upon incapacity of principal 
• Durable POAs generally survive 

incapacity of principal 

Termination or Suspension

• Durable POA will typically be titled as such or contain a 
statement of durability similar to the following:

“THIS POWER OF ATTORNEY WILL SURVIVE AND NOT BE 
TERMINATED BY THE SUBSEQUENT INCAPACITY OF THE 

PRINCIPAL EXCEPT AS PROVIDED BY LAW”
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Termination or Suspension

• Suspended upon filing of a petition to determine incapacity or appointment 
of a guardian for principal
• But in limited circumstance “Family Rule” may apply to avoid immediate 

suspension. F.S. Sec. 709.2109 (3) “…parent, spouse, child, or 
grandchild…”

• If you have such a situation seek the advice of underwriting counsel

Termination or Suspension

Durable POA will typically be titled as such or contain a 
statement of durability similar to the following:

“THIS POWER OF ATTORNEY WILL SURVIVE AND NOT BE 
TERMINATED BY THE SUBSEQUENT INCAPACITY OF THE 
PRINCIPAL EXCEPT AS PROVIDED BY LAW”
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Termination or Suspension

• Formal revocation of POA by principal in writing

• Physical destruction ( original vs copy)

• Expiration of Time -as may be set forth in POA

Durable/ Non-Durable/Limited POA

Divorce:
• If principal is married to agent, upon filing of an action to 

dissolve or annul marriage, the POA is terminated
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Specific/Limited Termination

Acts Completed:
• Will automatically terminate once identified transaction has 

been completed

• Will automatically terminate when effective period has 
expired   

Recording Requirements
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Recording POA and Affidavit

• F.S. Sec. 696.901(1) requires that, for protection of creditors and 
certain purchasers for value, POA must be recorded

• Original POA should be presented for recording

Recording POA and Affidavit

• A copy is acceptable (per statute) 
• Inspect for alteration 
• Inquire why original is not available

• In addition to recording POA, for purpose of 
insuring title, an affidavit from attorney-in-fact 
will also need to be recorded
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Recording POA and Affidavit

Affidavit needs to include:
• Principal is not deceased or incapacitated (for non-durable 

POA);  
• Principal is not dead, and no proceeding to determine 

incapacity or establish guardianship of principal has been filed 
(for durable POA)

• Principal has not filed for bankruptcy 

Fund Members have access to several affidavit forms for use 
with POA in Affidavit Practice Manual

Execution of Documents 
Under POA
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Execution of Documents by Agent Under POA

• TN 4.02.02 has discussion of acceptable forms for 
signature by attorney- in-fact

• Preferred signature block for insuring purposes
“Peter Principal, by Allen Agent, his attorney-in-fact” 

Name of principal may be written, printed, or typed

Execution of Documents by Agent Under POA

XXXX
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Notary Acknowledgment

The notary acknowledgment MUST identify the AGENT as the 
person appearing before Notary

The notary acknowledgment MAY simply state “agent” 
appeared before notary, but better practice is to show “agent 
as attorney-in-fact for principal” appeared before notary

Practice Note

Often a POA is presented day of closing

On documents prepared in advance, the notary acknowledgment may 
indicate “principal” appeared in person

Double check documents to be recorded to ensure signature block and 
notary acknowledgment properly indicate agent’s execution and 
acknowledgment

Lender needs to be informed 
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Closing Affidavits Signed by the Attorney-in-Fact

Cannot execute seller’s affidavit unless
• They have personal independent knowledge of the facts 

therein

F.S. Sec. 709.2201(3)(b) agents are prohibited from making 
“any affidavit as to the personal knowledge of the principal”

Best practice: deed and affidavits signed by principal, early

Questions? Call 

As always, when in doubt about any aspect of a POA, Fund 
underwriting counsel are available to assist
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Practice Evaluating POA

Checklist and Examples
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Thank You
for attending
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Residential Track

Understanding the Secondary 
Mortgage Market and How It Is 

Driving Change at the 
Closing Table

Maggie Thumberg, Senior Manager, Continuing Legal Education, The Fund
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Maggie Thumberg 
Senior Manager, Continuing Legal Education, The Fund

Ms. Thumberg received her B.A. in history from the University of South Florida 
and her M.A. in history and J.D. from the University of Florida.

Ms. Thumberg is a Florida Bar Board Certified Real Estate Lawyer and has 
been admitted to practice in the United States District Court for the Southern 
District of Florida.  She is a member of the Real Property, Probate, and Trust 
Law Section of the Florida Bar and a Board Member of the Polk Area Real 
Estate Council.

While at The Fund, Ms. Thumberg has presented hundreds of live seminars 
and webinars, including the New Member Training Program, and has been a 
speaker at the 2011 and 2012 Affiliate Assemblies and moderated panels at 
the 2016 and 2017 Fund Assemblies.  She is also the co-editor of The Fund’s 
monthly publication, The Fund Concept.

Prior to joining The Fund, Ms. Thumberg focused her practice in real estate 
and corporate matters including the representation of lenders and developers 
in financing and acquisition matters and borrowers in foreclosure defense 
and bankruptcy.  Through her representation of non-profit affordable housing 
developers, Ms. Thumberg prepared a practical guide to mortgage foreclosure 
mitigation counseling and presented numerous seminars on foreclosure 
related topics, including the Truth-in-Lending Act and the Home Affordable 
Modification Program.  Ms. Thumberg has also published an article on the 
Freedom of Information Act.

Speaker Information
Understanding the Secondary Mortgage Market and 

How It Is Driving Change at the Closing Table
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Understanding the Secondary Mortgage Market  & 

How It Is Driving Change at the Closing Table
Maggie Thumberg
Sr. Manager, Continuing Legal Education

eClosings
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Fully Electronic Closing Every document is signed & 
notarized electronically.  No 
paper is used in transaction.

Hybrid Closing Some, but not all, documents 
are signed & notarized 
electronically.

Which documents are “wet” 
signed and which are e-signed 
can be different transaction-to-
transaction depending on lender, 
settlement agent, what 
documents are being signed & 
parties.
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The Secondary 
Mortgage Market

American Mortgages:  A History

Great
Depression

1932 – Federal 
Home Loan 

Bank System 
established

1933 – Home 
Owners’ Loan 
Corporation
established

1934 – Federal 
Housing
Administration
established
• Introduction of fully 

amortizing 30-year 
mortgages

1938 – Fannie 
Mae established
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Early Secondary Market
Lender

originates FHA-
insured loan

Lender sells 
loan to Fannie 

Mae

Fannie Mae 
holds loans in 

portfolio

Fannie Mae

American Mortgages:  A History

1954 – 1968 –
Fannie Mae 

transition from 
government 

agency to GSE

1968 – Ginnie
Mae  established

1970 – Freddie 
Mac established

1970s on… -
Growth of private 
label MBS market
• 1977 – Bank of 

America introduces 
first jumbo MBS
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Lender
originates loan

Lender sells 
loan to 

Freddie Mac

Freddie Mac 
securitizes

loans

Freddie Mac 
sells MBS to 

investors

Different Secondary Market Approach

Freddie Mac

Mortgage Funding 
Today
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Getting Loans to Market

• Funding the loan at closing

• Warehouse lines

• Lines of credit for mortgage originators

• Mortgages are pre-sold into the secondary market

• Term of loan – 15 – 30 days

Getting Loans to Market

• Warehouse Bank to Securitization

• Mortgages are pooled for securitization by Fannie Mae, Freddie Mac, 
Ginnie Mae, or private entity 

• Newly-created mortgage backed security is ready for market
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Getting Loans to Market
• Mortgage Backed Securities – Pass Throughs

TBA Market

• Settlement date set 
by Securities Industry 
& Financial Markets 
Association

• Sale occurs within 3 
months

• Identity of securities 
not known until 48 
hours before trade 
day

• 6 characteristics are 
known:  issuer, 
maturity, coupon, 
price, par amount, 
settlement date

Specified Pool

• Identity of securities 
known before 
settlement

• Can do more due 
diligence & determine 
risk factors more 
easily:  geography, 
credit score, loan 
size, age of loan, etc.

• Trade at a premium

Vintages

• Specify particular 
loan origination year, 
e.g., 2015 30-year 
fixed

• More certainty around 
prepayment
characteristics

• Trade at a premium

Getting Loans to Market
• Collateralized Mortgage Obligations

• Designed to distribute risk of prepayment more evenly & meet payment 
time tables desired by investors

Tranche A 
2 – 3 Years Maturity

Tranche B 
5 – 7 Years Maturity

Tranche C 
10 – 12 Years Maturity
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Lender
originates loan

using warehouse 
funding Lender

delivers loan 
documents to 

warehouse 
bank

Warehouse 
bank delivers to 
GSE or private 

entity Loans
packaged

according to 
MBS

requirements

Modern Secondary Market Approach

MBS sold to 
investors or 
included in 

CMO
CMO sold to 

investors

Securitization and 
E-Closings
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A Matter of Efficiency

• Time is the enemy!  And it starts at origination.

• Processing times – pre- and post-closing

• Uniformity of product 

• Reduction in time from closing to securitization

• Analysis of underlying collateral for risk management and compliance

• Auditing functions – throughout life-cycle

A Matter of Efficiency

• Time is the enemy!  For settlement agents, too.

• Reduction in processing times – pre- & post-closing

• Decreases need for corrective instruments & associated costs

• Closing & funding are quicker
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Getting Ready

• Designate an in-house “expert”

• Stay informed

• Research

• Budgeting

• Consider file storage, server space & back-up implications

• Start e-recording

• Try an e-signing provider for your documents (disbursement authorization, 
FIRPTA, ALTA settlement statement, bill of sale, etc.)

• Issue policies at closing

Thank You
for attending
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Commercial Track

Shopping Centers: From 
the Ground Up – An Owner/

Developers’ Perspective
Oscar Rivera, Shareholder, Siegfried, Rivera, Hyman, Lerner, De La Torre,

Mars & Sobel, P.A.
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Oscar Rivera 
Shareholder, Siegfried, Rivera, Hyman, Lerner, De La Torre,
Mars & Sobel, P.A.

Oscar Rivera is a shareholder at Siegfried Rivera in Ft. Lauderdale, Florida.

His practice is focused on all aspects of Real Property and Shopping Center 
Law and he heads the Real Estate Practice Group of the firm. He completed 
his undergraduate studies in accounting at the University of Miami and 
received his law degree from Georgetown University. Since 1982 he has 
represented numerous developers, investment companies, retailers, lenders 
and management companies throughout the United States and Latin America.  
He maintains an “AV” rating from Martindale-Hubbell.

Mr. Rivera has held several leadership positions within the International Council 
of Shopping Centers (ICSC), the global trade association of the shopping 
center industry. He has served as the Florida State Director and been a 
member of the faculty and dean of law at the ICSC University of Shopping 
Centers at Wharton College, Divisional Government Affairs Chair for the 
seven-state Southern Division and Florida Government Affairs Chair.  He has 
also served as conference chairman of the 1997 Conference of the Americas; 
1998 Florida Law Symposium; 2006 US Shopping Center Law Conference; 
2004 and 2012 Florida Conference and 2015 and 2016 Latin American Law 
Conference.  He is also a recipient of the ICSC Trustees Distinguished Service 
Award.

Mr. Rivera lectures on various corporate and real estate topics throughout 
the United States and South America. His published works include “Anatomy 
of a Lease”, “Entertainment Center Leases: Theater, Restaurant and Other 
Idiosyncratic Issues”,  “Rent, Operating Expenses, Marketing and Other 
Monetary Issues”, “Basic Issues in Commercial Leases”, “Navigating Through 
the De-Malling Maze”, “The Economics of the Lease”, “The Eight Often Ignored 
Lease Clauses”, Current Issues in Restaurant Leasing” and “Drafting Leases to 
Make you Money”.

He is admitted to the Florida Bar (US District Court, Southern District of 
Florida) and US Tax Court, and is a member of the American Bar Association 
(Real Property, Probate and Trust Law sections) and the Cuban-American Bar 
Association.  Active in his community, Mr. Rivera is a member of the Kiwanis 
Club of Little Havana.

Speaker Information
Shopping Centers: From the Ground Up – An 

Owner/Developers’ Perspective
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SHOPPING CENTERS: FROM THE GROUND UP –  
AN OWNER/DEVELOPERS’ PERSPECTIVE

Presented by Oscar R. Rivera, Esq.
Siegfried, Rivera, Hyman, Lerner, 
De La Torre, Mars & Sobel, P.A.

Coral Gables, Florida   

Fund Assembly, May 10-12, 2018

Title Commitment Requirements and Exceptions to Address During Pre-
Closing Due Diligence/Title Review Period.

A) Contract Issues/Lease Issues

(i) Unrecorded Leases – are they self subordinating?

  That depends on the language. What you need to do: 

  (a) Review the lease template for the project - what does it 
  say?
  (b) Review each lease individually. 
  (c) If in doubt, check with underwriting (both lender and title). 

  SAMPLE LEASE PROVISION:

This Lease is subject and subordinate to any ground lease, 
mortgage, deed of trust, or any other hypothecation for security now 
or hereafter placed upon the Property, and to any and all advances, 
renewals, modifications, consolidations, replacements and 
extensions thereof. Tenant agrees that, at the option of any 
successor Landlord or the holder of any mortgage affecting the 
premises, it will attorn to and recognize such successor Landlord or 
mortgage holder as its Landlord for the unexpired balance (and any 
extensions or renewals, if exercised) of the term of the Lease. In 
continuation of such subordination, the Tenant shall promptly 
execute any certificate that the Landlord may request.  The Tenant 
hereby constitutes and appoints the Landlord as the Tenant's 
attorney-in-fact to execute any such certificate or certificates for 
and on behalf of the Tenant.
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Please note that the above language may depend on defined terms in other 
sections of a lease and the use thereof.  Many leases have defined terms 
which can arguably impact this language.  Also, refer to Title Note 22.04.07 
(copied below) for additional guidance on this issue. 

TN 22.04.07 Subordination Agreements (Rev. 12/14) When insuring a 
mortgage as superior to a prior mortgage, lease or other recorded or 
unrecorded interest, a Fund Member should not rely on an automatic 
subordination agreement in the prior recorded or unrecorded instrument. 
Depending on the facts in the current transaction, The Fund will consider 
accepting prior subordination agreements or subordination language 
included in tenant leases, or may require a specific subordination to the 
mortgage being executed in order to avoid the risk that the conditions 
necessary to trigger the automatic subordination were not met.

(ii) Obligation of Seller to obtain Subordination and/or Estoppels: 

  (a) Unless contract is subject to financing – Seller will   
  generally not agree obtain SNDA’s. May agree to cooperate and 
  send SNDA’s on Buyer/Lender’s behalf but no more.
  (b) Need to have Seller obligated to obtain estoppel certificates 
  and need to have the transaction contingent upon receiving 
  them.
  (c) The question becomes what percentage; from whom; and by 
  when. 
  (d) When possible – attach a form estoppel that works. A sample 
  is provided as Annex “A”. 

  SAMPLE CONTRACT PROVISION PRO SELLER: 

Tenant Estoppels. Seller shall request a tenant estoppel certificate 
(each, an “Estoppel”) from each of the tenants under the Leases, 
and shall use commercially reasonable efforts to deliver to 
Purchaser Estoppels from such tenants prior to the Closing.  The 
Estoppels shall be in substantially the form of Exhibit ___, provided, 
however, that if any Lease(s) provide for (x) the form of Estoppel 
that such tenant is required to deliver to the landlord under such 
Lease, or (y) the matters to be contained in such an Estoppel in 
connection with a sale and/or ground lease and/or mortgaging of all 
or any part of the Property, then such Estoppels shall be in 
substantially such form or contain only those matters with respect to 
such Lease(s). If Seller is unable to deliver to Purchaser Estoppels in 
PDF format from tenants who collectively occupy at least sixty 
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percent (60.0%) (“Required Percentage”) of the occupied square 
footage of the Property prior to Closing (provided, however, that if 
Seller is not able to provide the Required Percentage of Estoppels, 
Seller shall have the option to cure such a failure of condition by 
Seller’s delivery of a so-called seller estoppel certificate in form and 
substance reasonably acceptable to Seller and Purchaser with 
respect to up to ten percent (10.0%) of the Required Percentage), 
Seller may, but shall not be obligated to, adjourn the Closing for a 
period not to exceed thirty (30) days, to obtain the required 
Estoppels (“Estoppel Extension”).  If Seller does not or cannot 
deliver the required Estoppels by the date of Closing, as it may be 
extended by the Estoppel Extension, then Purchaser shall elect on 
the date of Closing as its sole remedy to either terminate this 
Agreement and receive the return of the Deposit or to close 
notwithstanding the lack of the Estoppels without any reduction of 
the Purchase Price and without any liability of Seller relative thereto.  
If Purchaser elects to terminate, Seller may elect to extend the date 
of Closing for up to seven (7) business days to obtain the Required 
Estoppels. Notwithstanding anything contained herein to the 
contrary, Purchaser shall notify Seller upon the date which is the 
earlier of (i) three (3) business days following Purchaser receipt of 
executed Estoppels and (ii) one (1) business day before the Closing 
Date, of Purchaser’s objections to any such Estoppels; provided, that 
Purchaser shall have no right to object to any items in such 
Estoppels which would not have a material adverse effect on the 
Property’s income, value or operations.  Purchaser’s failure to timely 
respond to Seller in accordance with the preceding sentence shall be 
deemed its approval of the Estoppels.

SAMPLE CONTRACT PROVISION PRO BUYER:

Tenant Estoppels. Seller shall use its best efforts to provide Buyer 
with estoppel certificates, in the form attached hereto as Exhibit_
(“Estoppels”), executed by all tenants leasing in excess of 5000 
square feet, and eighty percent (80%) of all other tenants under the 
Leases.  If Seller is unable to obtain an Estoppel by no later than ten 
(10) days prior to Closing, Buyer may, but shall not be obligated to, 
adjourn the Closing for a period not to exceed thirty (30) days, to 
allow Seller time to obtain the required Estoppels (“Estoppel 
Extension”).  If Seller does not or cannot deliver the required 
Estoppels by the date of Closing, as it may be extended by the 
Estoppel Extension, then Buyer may elect, as its sole remedy to 
either terminate this Agreement or to close, notwithstanding the 
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lack of the Estoppels, without any reduction of the Purchase Price 
and without any liability of Seller relative thereto. If Purchaser 
elects to terminate, Escrow Agent shall immediately refund all 
Deposits and all interest earned thereon, to Buyer, and Seller shall 
pay Buyer all of Buyer’s documented, third party costs and expenses 
associated with this transaction, not to exceed $__________. 

(iii) Seller Estoppel – is it enough?

  (a) Depends on the lender for the most part. 
  (b) You need to do the most in due diligence to find out as much 
  as you can. 

(iv) Can you rely on a Seller Power of Attorney to execute   
  Subordination/Estoppel?

  (a) Many leases provide for such a right in Landlord. Is it   
              enforceable?

  (b) There is no case law in Florida that we have found on point.
  (c) Note that the Florida statute on Powers of Attorney (FS 709) 
  only applies to powers granted by individuals.
  (d) Proceed at your own risk.

(v) Recorded Leases/Memo of Lease

  (a) Subordination is a must. 
  (b) Estoppel is a must. 
  (c) Look at uses/exclusives/restrictions. 
  (d) Always get a termination in escrow to avoid issues with 
  tenants whose lease defaulted/expired and they have left.  

(vi) Reference to Leases in other recorded documents – i.e.   
  UCC; Subordination; CCR’s

  (a) must investigate in due diligence and determine course of 
  action – each case is fact specific. 
  (b) Always check with underwriting. 

(vii) How to deal with Non Lease Occupancy/License Agreements

  (a) Deal with them as if they were a Tenant under a Lease. 
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(viii) Waivers from Third Parties

  (a) Right of First Refusal. 
  (b) Known Prior Title Orders that did not close. 

B) CCR’s

(i) An Obvious Exception

  (a) must read in their entirety to understand applicability. 
  (b) Do they apply to and bind all parcels? After acquired      
  adjoining parcels may have an impact.
  (c) Do they bleed onto adjoining parcels that may have been 
  sold off? 
  (d) How do use restrictions in leases impact the CCR and vice 
  versa? 
  (e) Are there lien rights for maintenance or other assessments?
  (f)  Are there Reversionary Interests or Rights of First Refusal?  
  (g) Are there approval rights/architectural controls?
  (h) Other Issues: 
   1) Setbacks
   2) Density
   3) Height
   4) Governance & Control
   5) Obnoxious Use Restrictions
   

(ii) Verify Compliance 

  (a) Obtain estoppels from all parties involved. 
  (b) Obtain ALTA survey and compare to CCR. 

(iii) Access Easements & their insurability

  (a) Does all the property have publicly dedicated access? 
  (b) What if it does not? – Many outparcels do not. 
  (c) If not, review easements carefully and seek to obtain   
  insurance over access easements

(iv) May need Joinder from Tenants whose Leases predate CCR
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(v) Form 9 Issues – Exceptions for Affirmative Coverage

  (a) Clarity in Use Restrictions
  (b) Retail Exclusivity Clauses
   
   The following are noted as part of FF9 review:  

Covenants, conditions, restrictions, easements, lien rights, private 
charges or assessments, option to purchase, right of first refusal or prior 
approval of a future purchaser or occupant.  If restrictions are use 
restrictions, they will be added as well. There are also instances where there
are exclusions from coverage as to specific elements upon review of the 
survey.  There is a checklist at page 7-97 of The Fund Procedures Handbook 
for the ALTA 9-06. You are encouraged to review same in the context of the 
Form 9 coverages.

C) Notice 0f Commencement Issues

  Notices of Commencement are required by FS 713.13. Sub 
  section (1)(a) thereof establishes its content.

  Please review Title Note 21.03.01 and 21.03.02 for a detailed 
  overview of this area. Also, please review Title Note 21.01.02,  
  Priority and Perfecting of Construction Claims of Lien. For a 
  discussion of the effect of a lis pendens in a mortgage   
  foreclosure and construction liens under a notice of    
  commencement, see Title Note 12.05.04. Although FS 713  
  sets forth numerous technical requirements for potential lienors 
  to fulfill in order to establish a legally enforceable lien (such as 
  notice to owner, lien service and recording time limitations), 
  Fund Members should dispose of any recorded lien as if it were 
  valid and enforceable unless judicially determined to be   
  otherwise. 

(i) Timing & Duration

  (a) Must be executed and filed before work begins (by 1st  
   inspection or no approval). 
  (b) Stated time can be for more (or less?) than one year. 
  (c) If no time is stated, then it lasts one year. 
  (d) Note that even if it states that it is for less than one year, 
   underwriting will treat it as one year.
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(ii) Who can Execute – Who qualifies as an Owner under FS 713

  (a) Titleholder
  (b) Tenant
  (c) No One Else can sign

(iii) Termination - FS 713.132 outlines what it must contain and its 
  procedure: 

  (a) Recording a Termination is not enough. Must also serve on 
   known subcontractors and material suppliers and anyone 
   that served a Notice to Owner. 
  (b) Final Contractors Affidavit FS 713.06(3)(d) and Final   
   Release of Lien from all subcontractors and material   
   suppliers and all parties that served a Notice to Owner. 
  (c) Notices to Owner – Releases from all parties that served 
   one. 
  (d) Statutory tail is at least 30 days, or as stated in the   
   termination if longer.

(iv) Closing Prior to Completion of the Work – What do you do?

  (a) Must comply with all items outlined in subsection (iii) 
   above and additionally, there is a requirement of 24 hour 
   shutdown of the project
  (b) But what about the tail?

(c) Restoration of Priority  – See TN 21.03.03 for underwriting 
requirements  

(v) Insuring over an open NOC – Talk to Underwriting 

  This situation is a very risky matter for a title underwriter and it 
  is extremely fact intensive and fact specific. Some of the facts 
  you need to have and issues you will need to discuss are: 

  (a) What is the nature of the work? 
  (b) What is the level of completion? 
  (c) What is the total cost and how much is left unpaid? 
  (d) What is the timing on completion? 
  (e) Other factors can be many. 
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  Based on the above and an internal analysis, underwriting may 
  agree to insure over, or not. They can ask for any or all of the 
  below:

  (a)    Deposits and Escrows
  (b) Personal Undertaking or Guarantee
  (c) Other Requirements

(vi) Use of F.S.713.10 Lien Prohibition – The Owner’s solution for 
  Tenant work and Tenant created liens – Or is it?

  (a) FS 713.10(2)(b) states as follows:

The interest of the lessor is not subject to liens for improvements 
made by the lessee when:

1. The lease, or a short form or a memorandum of the lease that 
contains the specific language in the lease prohibiting such liability, 
is recorded in the official records of the county where the premises 
are located before the recording of a notice of commencement for 
improvements to the premises and the terms of the lease expressly 
prohibit such liability; or

2. The terms of the lease expressly prohibit such liability, and a 
notice advising that leases for the rental of premises on a parcel of 
land prohibit such liability has been recorded in the official records 
of the county in which the parcel of land is located before the 
recording of a notice of commencement for improvements to the 
premises, and the notice includes the following:

a. The name of the lessor.
b. The legal description of the parcel of land to which the notice 
applies.
c. The specific language contained in the various leases prohibiting 
such liability.
d. A statement that all or a majority of the leases entered into for 
premises on the parcel of land expressly prohibit such liability.

   (b) But look at the last sentence of FS 713.10(1):

When an improvement is made by a lessee in accordance with an 
agreement between such lessee and her or his lessor, the lien shall 
extend also to the interest of such lessor.
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   (c) Also look at FS 713.10(3):

Any contractor or lienor under contract to furnish labor, services, or 
materials for improvements being made by a lessee may serve 
written demand on the lessor for a copy of the provision in the lease 
prohibiting liability for improvements made by the lessee, which 
copy shall be verified under s. 92.525. The demand must identify the 
lessee and the premises being improved… The interest of any lessor 
who does not serve a verified copy of the lease provision within 30 
days after demand, or who serves a false or fraudulent copy, is 
subject to a lien under this part by the contractor or lienor who 
made the demand if the contractor or lienor has otherwise complied 
with this part and did not have actual notice that the interest of the 
lessor was not subject to a lien for improvements made by the 
lessee.

(d) To mitigate issues under FS 713.10(3), a memorandum   
  should be recorded in the public records outlining that all   
  leases on the property have a lien prohibition by Tenant. A 
  sample 713.10 Short Form Memorandum is attached as   
  Annex B. 

Notwithstanding, underwriting will review this on a case by case basis and
may require an affidavit from the Owner that no demand has been made on 
Owner pursuant to FS 713.10 as well as additional information.   

H:\LIBRARY\CASES\0250\8460020\3FD0591.DOCX
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ANNEX “A”

Tenant Estoppel Certificate

____________, 20___ 

INSERT LENDER AND PURCHASER

Ladies and Gentlemen:
The undersigned certifies to ___________________ (together with their respective 

successors and/or assigns, collectively being referred to herein as “Lender”) and 
___________________________, (together with their respective successors and/or assigns, 
collectively being referred to herein as “Purchaser”) as of the date hereof as follows:

1. The undersigned is the tenant under a lease dated _________________, ____ (the 
“Lease”) between _____________________________, as landlord (together with its successors 
and assigns, “Landlord”), and the undersigned, as tenant (“Tenant”), for unit 
no. _________________ (the “Leased Premises”) in the property located at 
______________________________________________________ (the “Property”).  All 
capitalized terms not otherwise defined herein shall have the meanings provided in the Lease. 

2. The Lease is in full force and effect.  The Lease has not been amended, modified 
or supplemented except as follows:  ________________________________________________.  
There are no other agreements or understandings, whether written or oral, between Tenant and 
Landlord with respect to the Lease, the Leased Premises or the Property.  The Lease is _____ or 
is not ____ guaranteed.  

3. Tenant has accepted possession of and occupies the entire Leased Premises under 
the Lease.  The term of the Lease commenced on _______________, _____, and expires on 
_____________________, _____, subject to the following renewal options:
___________________________________________________________________.  Tenant has 
no option to terminate the Lease prior to such date.  No damage to the Leased Premises exists 
which has not been repaired to Tenant's satisfaction.  All common areas of the Property
(including, without limitation, parking areas, sidewalks, access ways and landscaping) are in 
compliance with the Lease and are satisfactory for Tenant's purposes. 

4. The monthly fixed, minimum or basic rent under the Lease is $_______________
and has been paid through the month of ____________, 20__.  Tenant's current share of common 
expenses is _________%.  All additional rent, percentage rent, Tenant's proportionate share of 
real estate taxes and insurance, common area maintenance charges, contributions to any 
merchant's association or promotional fund and all other sums or charges due and payable under 
the Lease by Tenant have been paid in full and no such additional rents, percentage rents or other 
sums or charges have been paid for more than one (1) month in advance of the due date thereof. 
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5. The amount of the security deposit is $________________.  No portion of the 
security deposit has been applied by Landlord toward Tenant's obligations under the Lease. 

6. Both Tenant and Landlord have performed all of their respective obligations 
under the Lease and Tenant has no knowledge of any event which with the giving of notice, the 
passage of time or both would constitute a default by Landlord under the Lease. 

7. Tenant has no claim against Landlord and no offset or defense to enforcement of 
any of the terms of the Lease.  Tenant has not advanced any funds for or on behalf of Landlord 
for which Tenant has a right to deduct from or offset against future rent payments.  To the best of 
Tenant's knowledge, no rental or leasing commission remain unpaid with respect to the Lease. 

8. All improvements required to be completed by Landlord have been completed 
and there are no sums due to Tenant from Landlord.  Landlord has not agreed to grant Tenant 
any free rent or rent rebate or to make any contribution to tenant improvements.  Landlord has 
not agreed to reimburse Tenant for or to pay Tenant’s rent obligation under any other lease.

9. Tenant has not assigned the Lease and has not subleased the Leased Premises or 
any part thereof.  Tenant has no right or option pursuant to the Lease or otherwise to purchase all 
or any part of the Leased Premises or the Property.  Tenant does not have any right or option for 
additional space in the Property. 

10. Tenant hereby acknowledges and agrees that Tenant’s rights under the Lease shall 
be subject and subordinate to Lender's rights under any mortgage or similar agreement given in 
connection with a loan.  In the event that Lender succeeds to the interest of Landlord or any 
successor to Landlord, then Tenant hereby agrees to attorn to and accept Lender and to recognize 
Lender as its landlord under the Lease for the then remaining balance of the term thereof. 

11. Tenant understands that a condition of mortgage financing for the Property (the 
“Loan”) may require Lender's consent to any future amendment, waiver, expansion or renewal 
(except for expansion or renewal rights currently permitted to Tenant by the express terms of the 
Lease), and no modification, waiver, expansion or renewal made without Lender's written 
consent will be enforceable against Landlord.  Tenant understands that a condition of any Loan 
will prohibit Purchaser from accepting Tenant's rent more than thirty (30) days prior to its due 
date, and no payment of rent by Tenant more than thirty (30) days in advance will be binding on 
Lender. 

12. The undersigned individual hereby certifies that he or she is duly authorized to 
sign, acknowledge and deliver this letter on behalf of Tenant.  Tenant acknowledges that Lender 
will rely on this letter in making a loan or otherwise extending credit to Purchaser and Purchaser
will rely on this letter in closing on its acquisition of the Property. 

 13. Attached hereto is a true and complete copy of the Lease and any and all 
amendments thereto.
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         SIGNATURE APPEARS ON THE FOLLOWING PAGE
Very truly yours,

  

By:  
Name:  
Title:
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ANNEX “B”

THIS INSTRUMENT WAS PREPARED BY 
AND AFTER RECORDING SHOULD BE RETURNED TO:

NOTICE OF LEASE PURSUANT TO 
SECTION 713.10, FLORIDA STATUTES 

 
 

This Notice (this “Notice”) is placed of record by ________________ having its principal 
place of business at _____________________________, hereinafter referred to as Owner, in 
accordance with the requirements of Chapter 713, Florida Statutes.

W I T N E S S E T H

WHEREAS, Owner owns _________________ Shopping Center (“Shopping Center”) 
located in Hillsborough County, Florida, situated, lying and being in and on the real property more 
particularly described in Exhibit “A” hereto (“Real Property”); and

WHEREAS, Owner is and/or will be the landlord under certain leases at the Shopping 
Center; and

WHEREAS, Owner desires to prevent its tenants’ contractors, subcontractors 
materialmen, suppliers and any other party working by or through its tenants from attaching a lien 
against Owner’s interest in the Real Property.
 

NOW THEREFORE, Owner places the following notice of record:
    

The Owner's interest in the Shopping Center and the Real Property shall not be subject 
to liens for improvements made by or on behalf of any Shopping Center tenant. All leases entered 
into for premises in the Shopping Center contains or will contain the language identified below:

Tenant agrees that it will pay or cause to be paid all costs for work done and/or materials 
supplied to the Premises and that it will keep the Premises and the Shopping Center free 
and clear of all construction and/or materialmen’s liens and other liens on account of 
work done and/or materials supplied by or for Tenant or by or for any person claiming 
under Tenant.  Tenant hereby agrees to and shall indemnify and save Landlord free and 
harmless against liability, loss, damage, costs, reasonable attorneys' fees, and costs at 
all trial and appellate levels, and all other expenses on account of claims of lien of 
laborers and/or materialmen or others for work performed or materials or supplies 
furnished for Tenant or persons claiming under Tenant.  It is hereby expressly prohibited 
and Tenant shall have no authority whatsoever to create any liens or claims for labor or 
material or otherwise on the Landlord's fee interest in the Premises or the Shopping 
Center and all persons contracting with the Tenant for the improvement, alteration, or 
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repair of any building or other improvements on the Premises and all materialmen, 
contractors, mechanics, laborers and others are hereby charged with notice that they 
must look solely to the Tenant and to the Tenant's leasehold interest in the Premises to 
secure the payment of any claim, bill or bills for work done, material furnished or 
otherwise during the term of this Lease.   

IN WITNESS WHEREOF, the Owner has signed this Notice, the day and year first above 
written.

     OWNER:

      
                                                        
Print Name:                                           

        
                                                        By:                                                  
Print Name:                                           
        President

STATE OF FLORIDA   ) 
     ) ss
COUNTY OF _______________ ) 

On the ____ day of _________________, ____, before me, a Notary Public in and for the 
State and County aforesaid, personally appeared _______________ as President of 
__________________________and executed and acknowledged this instrument on behalf of 
said entity.  He/She is personally known to me or has produced a driver’s license #                                 
as identification.
.

WITNESS my hand and seal the day and year aforesaid. 

      ____________________________________
      NOTARY PUBLIC
My commission expires:
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EXHIBIT “A”

Legal Description
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Commercial Track

Shopping Centers: 
Negotiating a Lease from the 

Tenant’s Perspective
Carlos Lerman, Shareholder, Lerman & Whitebook, P.A.
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Carlos Lerman 
Shareholder, Lerman & Whitebook, P.A.

Mr. Lerman practices in Miami-Dade, Broward, Palm Beach and Monroe 
counties.

He concentrates his practice in the areas of title litigation (representing insureds 
and insurers), commercial and real estate litigation, mortgage and construction 
lien foreclosures, landlord-tenant disputes, and contract and business disputes. 
Mr. Lerman also handles real estate transactions including commercial and 
residential closings and leasing. Mr. Lerman received his B.B.A. degree, from 
Florida International University in 1985 and his J.D. degree from the University 
of Miami Law School in 1988. Mr. Lerman was a member of the University of 
Miami Law Review. He was admitted to the Florida Bar in 1988.

Mr. Lerman is an active Florida licensed real estate sales person and is a 
member of  both the state and local bar associations. He is a frequent lecturer 
on various legal topics concerning title insurance claims and real property law.

Speaker Information
Shopping Centers: Negotiating a Lease from the 

Tenant’s Perspective
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Commercial Track

Insuring and Rating Mortgage 
Modifications, Future Advances, 

and Novations
Moderators: 

Clifford Rainey, Associate Underwriting Manager, Sr. Underwriting Counsel, The Fund

Panelists: 
Jacqueline Marzan, Associate Commercial Transaction Manager, 

Sr. Underwriting Counsel, The Fund
John Brown, Senior Underwriting Counsel, Commercial Services, The Fund

Mishele Schutz, Senior Underwriting Counsel, Commercial Services, The Fund
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Clifford Rainey 
Associate Underwriting Manager, Sr. Underwriting Counsel, 
The Fund

Previously, Mr. Rainey served as The Fund’s Georgia State Counsel. He has 
also been an Assistant Vice President and Regional Counsel for another 
attorney-related title insurer.

Prior to entering the field of title insurance, Mr. Rainey was associated with two 
law firms in Tallahassee. His practice included a wide array of matters relating 
to the representation of banks. He also has experience in litigation, most 
recently as a title litigation attorney with two large firms whose practice largely 
relates to foreclosures and the representation of lenders.

Mr. Rainey has a B.S. in Finance and J.D. from Florida State University. He is 
admitted to the Florida Bar and the Georgia Bar. Mr. Rainey has presented for 
the Board Certification Review courses on the topics of Homestead and the 
Marketable Record Title Act.

Jacqueline Marzan 
Associate Commercial Transaction Manager, Sr. Underwriting 
Counsel, The Fund

She earned a Bachelor of Science from St. John’s University and a Juris 
Doctor from St. John’s University School of Law in New York. Ms. Marzan is an 
experienced transactional attorney licensed to practice law in the states of New 
York and Florida.

Prior to joining The Fund, Ms. Marzan practiced in the areas of finance and 
real estate, having worked on numerous commercial transactions throughout 
Florida. She gained multi-jurisdictional experience while working with a 
prestigious national law firm.

While in private practice, Ms. Marzan advised numerous property owners’ 
associations as general in-house counsel and provided continuing education 
to community association managers.  She is also authorized by the State of 
Florida, Department of Business and Professional Regulation, Division of Florida 
Condominiums, Timeshares and Mobile Homes to provide certification courses 
to community associations.

Speaker Information
Insuring and Rating Mortgage Modifications, Future 

Advances, and Novations
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John Brown 
Senior Underwriting Counsel, Commercial Services, The Fund

John Brown is a Senior Underwriting Counsel, Commercial Services, in the 
Tampa Bay Branch of The Fund. He is a Florida board certified attorney in real 
estate and a member of both the Florida and Kentucky Bars. He earned his 
J.D. from Salmon P. Chase College of Law.

Prior to joining the Fund, Mr. Brown represented national retailers in purchase 
contract negotiations, leasing, site evaluation, engineering, permitting, land 
use, environmental evaluation and compliance, survey review and title. He has 
represented private and public companies negotiating the terms of operational 
and construction financing and was involved with issuance of municipal bonds 
for utility financing.  His practice included structuring and consummating 1031 
exchanges, joint development projects, cellular tower site evaluation and 
closings and hotel project development. 

Mr. Brown is a member of the Florida Bar’s Real Property, Probate & and 
Trust Law Section, CREW Tampa Bay, Gulf Coast Builders Exchange and the 
International Council of Shopping Centers.

Mishele Schutz 
Senior Underwriting Counsel, Commercial Services, The Fund

Mishele Schutz has engaged in the practice of law in Florida for over thirty 
years.

She graduated from the University of Massachusetts-Amherst with a Bachelor 
of Science in Legal Studies, and received her law degree from the Antioch 
School of Law in Washington, DC.

Prior to joining The Fund, Ms. Schutz owned and managed her own 
title insurance agency where she conducted closings and provided title 
agency services for commercial, residential, and utility power line easement 
transactions throughout Florida. She is experienced in issues involving 
commercial real estate, bankruptcy, 1031 exchanges, and lien resolution.
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INSURING AND RATING MORTGAGE MODIFICATIONS, 
FUTURE ADVANCES, AND NOVATIONS

Moderator:  Clifford W. Rainey, Esq. Associate Underwriting Manager 
Panel :                                                                                                    
Jacqueline C. Marzan, Esq. Associate Commercial Transaction Manager,           
Sr. Underwriting Counsel, Commercial Services                               
John E. Brown, Esq., Sr. Underwriting Counsel, Commercial Services       
Mishele B. Schutz, Esq., Sr. Underwriting Counsel, Commercial Services

Introduction - Concepts and Resources

• Rating

• Loss of Priority

• “Working” Definition of Novation

• Overlapping but Separate Concepts – Premium Charge and Loss of 
Priority

• The Mortgage is not insured by Old Republic

• Fund Resources
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Insuring Mortgage Modifications – Rating

• Substitution Loan Rates charged when insuring a modification of 
mortgage that effects any change in the terms, conditions, priority or 
security.

• There exists 8 express exceptions to the rule requirement to charge 
substitution loan rates.

• Immaterial/administrative changes?

Insuring Mortgage Modifications – Loss of Priority

• Does the proposed Mortgage Modification create a concern that the 
mortgage is modified in such a way as to create a loss of priority 
based upon the argument that the modification created a novation?

• Intervening or otherwise inferior matters – Require releases, 
subordinations, restoration of priority or make exception for matter. 
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Insuring Mortgage Modifications –“Working” Definition of “Novation”

• New Agreement.

• The change in terms removes rights or increases burden(s) on the 
borrower or potential inferior lien holders.

• Mortgage is modified in such a way to be considered a “refinance.” 

• Requirement by the lender to pay/deliver additional consideration in 
order for the borrower to receive the modification can raise the 
concern.

Insuring Mortgage Modifications –Other matters to consider

• Premium Considerations and Loss of Priority are separate but overlapping 
concerns.

• Mortgage Modifications where Old Republic did not insure the original 
mortgage.

• Fund Resources – Fund Procedures Handbook, “Preparing the Forms” and 
“Rating and Submitting the Forms”; Fund Concepts; Fund Title Notes; 
Premium Calculation Worksheets
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Panel Questions

Question One:   Future Advance

Where a mortgage has a future advance clause, is a mortgage 
modification necessary to disburse the future advance?

572Fund Assembly 2018

Back to Speaker Topics



5

Future  Advance (Cont’d):  Sec. 697.04, F.S.

Compliance with Sec. 697.04, F.S., Requires:

• Express future advance clause.

• Future advance  within the limits of the future advance clause.  

• Future advance made within 20 years of the mortgage.   

• Future advance is changing no terms other than the  amount. 

Future Advance Rating – Rating Sheet in Manual

Original Insured Amount: $ 1,000,000.00

Balance at Time of Future Advance $700,000.00

Future Advance $500,000.00

New Insured Amount $1,200,000.00

The Premium is Paid on $500,000.00 Calculated On the 
Graduated Rates Above $700,000.00

573Fund Assembly 2018

Back to Speaker Topics



6

Question Two:  Substitution Loan Rates

When insuring a mortgage modification, when is the 
substitution loan rate due?                            

Substitution Loan Rates (Cont’d) -Exceptions 
690-186.005(13) F.A.C.

• An extension of the time for payment of the secured obligation;

• Any decrease in the interest rate of the insured mortgage, provided the 
“cap” on a variable rate mortgage is not greater than the original “cap” 
and/or the “cap” is not greater than the original fixed rate;

• Any increase in the interest rate of the insured mortgage, provided the 
endorsement contains an exception for the loss of priority occasioned 
by the increase;

• Changes in an amortization schedule to extend the term of the insured 
mortgage;
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Substitution Loan Rates (Cont’d) - Exceptions

• A release of a portion of the secured property;

• A correction to either perfect the lien of the insured mortgage or 
comply with the terms of the lender's original commitment;

• Future advances made pursuant to Section 697.04, Florida Statutes; 
or

• Encumbrances of additional parcels under a revolving construction 
loan agreement contained in the original mortgage and 
contemplated by subsection 69O-186.003(8), F.A.C.

Question Three:  “No Novation” Clause

A mortgage modification and notice of future advance instrument 
contains a provision amending the mortgage to include a waiver of jury 
trial by borrower.  The mortgage modification and notice of future 
advance instrument contains the following clause:

No Novation. The terms of this Modification are not intended to 
and do not serve as a novation as to the Mortgage or the Note or 
the indebtedness evidenced thereby.

Based upon these facts, does the amended mortgage trigger novation 
concerns?
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Question Four:   Assumption of Mortgage

A borrower wants to convey title to his/her single member LLC. The 
lender will allow it provided that (1) the LLC signs a guarantee (2) the 
LLC signs an assumption of mortgage and (3) the original borrower is 
not released.

Does the assumption of mortgage and guarantee trigger novation 
concerns?

Question Five:   Interest Rate Calculation

The original variable rate promissory note was amended by changing 
the interest rate calculations and increasing the interest rate cap.  The 
original note calculated interest  based upon “LIBOR” plus a percentage, 
with a cap of 5%.  The proposed modification changed the index from 
LIBOR to the “Wall Street Journal prime rate” and increased the cap to 
6%. 

Would a loan modification changing the index and increasing the cap 
trigger novation concerns?
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Question Six:   Additional Fee

A $10,000,000.00 mortgage has a valid future advance clause allowing 
future advances up to a total indebtedness secured by the mortgage of 
$20,000,000.  The lender has agreed to make a future advance of 
$5,000,000 but is charging a fee that is not provided for in the original 
loan documents. The future advance agreement contains the following 
clause, “In consideration for the agreement to make this future 
advance, Borrower shall pay to Bank, concurrently herewith, a fee in 
the amount of $30,000.00.”

Does the fee trigger novation concerns?

Additional Fee (Cont’d):   Factors to Consider

Is it a Lender Fee or a Reasonable Transaction Expense?

• Fee: Charge by Lender Not for Services

• Expense: Charge by Lender for Services (e.g. Attorneys’ fees, 
Document Preparation Fees)

• Is it Material?  $30,000.00 versus $300.00?
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Question Seven:  Revolving Construction Loan

A homebuilder acquires a revolving line of credit from a lender to 
acquire, improve, sell and replace parcels of land.  Each time a new 
parcel is added to the collateral of the loan an endorsement is issued 
insuring the priority of the loan as to the additional property.

Would spreading the loan to another parcel using a revolving 
construction loan trigger an obligation to pay a substitution loan rate 
premium when insuring the modification?

Revolving Construction Loan (Cont’d):   Office of Insurance Rules

• Exceptions To Substitution Loan Rates:  690-186.005(13) (h) F.A.C.                                                        
Encumbrances of additional parcels under a revolving construction 
loan agreement contained in the original mortgage and 
contemplated by subsection 69O-186.003(8), F.A.C.

• Title Insurance Rates: Rule 69O-186.003 (8)F.A.C. 
Construction Loans Secured by Revolving Notes and Mortgages. 
When a mortgage policy is issued to insure a mortgage securing 
periodic advances of the loan proceeds to finance improvements on 
real property, an additional risk rate premium shall be charged for 
the value of each new parcel of real property added to the policy’s 
coverage after its original issuance.
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Question Eight:  Prior Modifications

Borrower is modifying a note and mortgage with these prior modifications:

The original 2005 note had a 6% interest rate and was due in 2009.  

In 2009, a modification was entered lowering the interest rate to 5% and 
extending the maturity to 2018. A proper endorsement was issued by the 
underwriter for the 2009 modification.  

Now, in 2018, the maturity date is being extended to 2025, and the interest 
rate is being changed to 5.5%.

Does the 2018 modification changing the interest rate to 5.5% and extending 
the maturity date trigger novation concerns?

Question Nine:  Unrecorded Security Instruments

Underwriting counsel has reviewed the statutory notice of future 
advance and has determined that is in proper form as described in an 
earlier question.  Right before closing, a draft of an amended and 
restated note is produced by counsel but is not reviewed by the Fund 
Member because it is not an instrument to be recorded.   

In a transaction contemplating a future advance, should unrecorded 
security instruments be reviewed by member with underwriting 
counsel?
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Remember

• When you are issuing an Old Republic policy through The Fund, Fund 
Underwriting Attorneys are available to address your underwriting needs.

• We frequently deal with underwriting questions associated with loss of 
priority and the application of the premium rules in relation to 
modifications of mortgage.

• Once you have had a chance to evaluate a proposed mortgage 
modification transaction and compare the proposed documentation to the 
existing insured mortgage, please contact us to evaluate with you the 
potential title issues.
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Thank You
for attending

Questions and Comments To:  
commercialservices@thefund.com
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Select Year:   2017  Go

The 2017 Florida Statutes

Title XL
REAL AND PERSO NAL 

PRO PERTY

Chapter 697
INSTRUM ENTS DEEM ED M O RTGAGES AND THE 

NATURE O F A M O RTGAGE

View Entire 
Chapter

697.04 Future advances may be secured.—
(1)(a) Any mortgage or other instrument given for the purpose of creating a lien on real property, or 

on any interest in a leasehold upon real property, may, and when so expressed therein shall, secure not 
only existing indebtedness, but also such future advances, whether such advances are obligatory or to 
be made at the option of the lender, or otherwise, as are made within 20 years from the date thereof, 
to the same extent as if such future advances were made on the date of the execution of such mortgage 
or other instrument, although there may be no advance made at the time of the execution of such 
mortgage or other instrument and although there may be no indebtedness outstanding at the time any 
advance is made. Such lien, as to third persons without actual notice thereof, shall be valid as to all 
such indebtedness and future advances from the time the mortgage or other instrument is filed for 
record as provided by law.

(b) The total amount of indebtedness that may be so secured may decrease or increase from time to 
time, but the total unpaid balance so secured at any one time shall not exceed a maximum principal 
amount which must be specified in such mortgage or other instrument, plus interest thereon; except 
that the mortgagor or her or his successor in title is authorized to file for record a notice limiting the 
maximum principal amount that may be so secured to an amount not less than the amount actually 
advanced at the time of such filing, provided a copy of such filing is also sent by certified mail to the 
mortgagee and, in the case of an open-end or revolving credit agreement, the mortgagor surrenders to 
the mortgagee all credit cards, checks, or other devices used to obtain further advances at the time of 
filing the notice, which notice shall be recorded and shall be effective from the date of filing. 
Notwithstanding the foregoing, any increase in the principal balance as a result of negative amortization 
or deferred interest shall be secured by the mortgage; and any disbursements made for the payment of 
taxes, levies, or insurance on the property covered by the lien, and any advances or disbursements 
made under a construction loan agreement referred to in a mortgage to enable completion of the 
contemplated improvement, with interest on such advances or disbursements, are secured by the 
mortgage or other instrument even though the mortgage or other instrument does not provide for future 
advances, or the advances or disbursements cause the total indebtedness to exceed the face amount 
stated in the instrument. This subsection does not apply to any mortgages, shipping contracts, or other 
instruments made and given by naval stores operators and producers to secure existing loans and future 
advances by naval stores factors.

(2) As against the rights of creditors or subsequent purchasers for a valuable consideration, actual 
notice or record notice of advances to be made at the option of the lender, under the terms of such 
mortgage or other instrument, shall be valid only as to such advances as are to be made within 20 years 
from the date of such mortgage or other instrument; however, this subsection does not apply to any 

Page 1 of 2Statutes & Constitution :View Statutes : Online Sunshine
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mortgages, shipping contracts, or other instruments made and given by naval stores operators and 
producers to secure existing loans and future advances by naval stores factors. Notwithstanding anything 
in this section to the contrary, future advances made pursuant to the terms of a reverse mortgage loan 
(as defined in s. 103(bb) of the federal Truth in Lending Act, 15 U.S.C. ss. 1601 et seq.) shall be secured 
to the same extent as if such future advances were made on the date of execution of the mortgage, 
irrespective of the date of any such advance.

(3) Any such mortgage or other instrument shall be prior in dignity to all subsequent encumbrances, 
including statutory liens, except landlords’ liens.

History.—ss. 1, 2, 3, ch. 20846, 1941; s. 1, ch. 28116, 1953; ss. 1, 2, ch. 61-135; s. 3, ch. 63-212; s. 1, ch. 70-34; s. 11, ch. 
83-267; s. 10, ch. 83-311; s. 215, ch. 92-303; s. 7, ch. 96-210; s. 1761, ch. 97-102.

Copyright © 1995-2018 The Florida Legislature • Privacy Statement • Contact Us

Page 2 of 2Statutes & Constitution :View Statutes : Online Sunshine
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  Mortgages 22 - 21

intangible taxes have not been paid, but can be paid after foreclosure has commenced. 
American National Growers Corporation v. Harris, 120 So.2d 212 (Fla. 2d DCA 1960).

For guidance in determining the payment of intangible taxes, see Ch. 12B-4.052 and 
Ch. 12C-2004(2)(a), F.A.C. or call 1-800-352-3671, the Florida taxpayer assistance line.

TN 22.03.06 Modifications — Extension of Payment —Renewal�
— Effect on Priority (Rev. 12/08)

Frequently Fund Members ask about issuing an Endorsement to an existing mortgagee 
policy to insure a subsequent modification agreement. Some modifications present 
problems while others do not. Any modification should be analyzed carefully and 
discussed with Fund Underwriting Counsel if the Fund Member has any doubts 
concerning the advisability of issuing the Endorsement.

The primary concern is with the effect of the modification on the priority of the lien of 
the original mortgage. The possibility exists that the modification might constitute a 
novation which would terminate the lien of the original mortgage and create a new lien as 
of the recording date of the modification. Modifications that place additional burdens on 
the borrower, increase the likelihood of default, and/or prejudice the rights of third parties 
are likely to be viewed as novations with respect to interests recorded after the original 
mortgage. Other factors considered by the courts in determining whether a novation has 
occurred is whether the parties and property involved are identical. See RESTATEMENT 
THIRD OF PROPERTY (MORTGAGES) Sec. 7.3 (2013), and cases cited therein.

For example, a modification of a mortgage which involves a complete new 
consideration would not maintain the priority of the original mortgage. A modification of 
a mortgage which involves additional consideration would not maintain the priority of the 
original mortgage as to the additional consideration. See Smith v. Metzler, 139 So. 823 
(Fla. 1932) (a new mortgage was not a renewal of the original mortgage where the original 
mortgage had been paid down to $2,000 and the new mortgage was for $12,000); Bowen v. 
American Arlington Bank, 325 So.2d 31 (Fla. 1st DCA 1976) (mechanic's lien held 
inferior to recorded mortgage but superior to modification of mortgage which increased 
the indebtedness); Travers v. Stevens, 145 So. 851 (Fla. 1933) (a later mortgage involving 
different parties and securing a different debt had the effect of abrogating the lien of the 
original mortgage).

Discussed below are modifications that may, with certain limitations, be insured 
without exception for intervening interests of record:

A. Future Advances

If the modification does not actually change any terms of the mortgage but merely 
reflects a future advance being made pursuant to a future advance clause in the mortgage 
that meets the requirements of Sec. 697.04, F.S., then the priority of the lien of the 
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22 - 22 Mortgages 

mortgage is not affected (except for certain special interests such as federal tax liens, ad 
valorem taxes, code enforcement board liens, and the like), and the advance can be insured 
according to the procedure discussed in TN 22.04.06, even if subordinate liens appear 
after the originally recorded mortgage.

If, however, the mortgage in question did not contain a provision for future advances, 
and the mortgagee is requested to make additional advances, an Endorsement insuring the 
priority of the modification over intervening liens should not be issued unless the 
intervening liens are properly subordinated of record, because such advances are not 
protected by the provisions of Sec. 697.04, F.S.

B. Extension of Maturity Date

An agreement to extend payment of a note secured by a mortgage, even if executed 
after maturity of the debt, does not, in The Fund's opinion, adversely affect the priority of 
such mortgage over a subordinate mortgage, unless the subordinate mortgagee occupies 
the position of a surety for the first mortgage debt or the subordinate mortgage was 
subordinated by agreement. See Miami Real Estate Co. v. Baxter, 124 So. 452 (Fla. 1929) 
(an extension of mortgage given to a remote grantee who did not assume the mortgage did 
not cause the mortgage lien to lose priority to the original purchasers' second mortgage); 
Eurovest Limited v. 13290 Biscayne Island Terrace Corp., 559 So.2d 1198 (Fla. 3d DCA 
1990) (junior mortgagees in whose favor first mortgagee had subordinated its interest did 
not lose their priority over the subordinated mortgage merely by virtue of an extension of 
due dates on the mortgage notes); see also 59 C.J.S., Mortgages, Sec. 265.

If intervening liens appear of record, Fund Members should determine that such liens 
are not surety mortgages or subordinated liens before insuring the validity and priority of 
the original mortgage through a modification that only extends the maturity date of the 
mortgage.

C. Renewal or Substitution Mortgages

Where the original note is to be exchanged for a new note in the amount of the unpaid 
balance at no increase in the interest rate, the priority of the lien of the original mortgage 
should not be affected, in the absence of equitable considerations to the contrary. See 
Federal Land Bank of Columbia v. Godwin, 145 So. 883 (Fla. 1933); Carr v. Sarasota 
Federal Savings and Loan Assn, 140 So.2d 643 (Fla. 2d DCA 1962); Resolution Trust v. 
Niagara Asset, 598 So.2d 1074 (Fla. 2d DCA 1992). If the new note makes revisions other 
than as stated herein, such revisions may cause a loss of priority and the intervening 
interests, if any, must be cleared unless waived by Fund Underwriting Counsel.

Insuring Requirements
The requirements in this section apply to all types of mortgage modifications. If the 

lender records a mortgage modification and requests an Endorsement to the original 
policy to insure the modification, the effective date of the policy would have to be 
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  Mortgages 22 - 23

changed to the date of recordation of the modification, which requires a title search 
continuation. If the modification only extends the time of payment and is given for no 
additional consideration, intervening liens (other than subordinated mortgages and surety 
mortgages) may be shown as subordinate to the lien of the insured mortgage as modified. 
The search must show that the parties to the modification agreement appear of record as 
the owner of the land and of the lien of the original insured mortgage, respectively, and 
that there has been no satisfaction of the mortgage. The issuance of an Endorsement to a 
mortgagee policy to cover any other modifications should be discussed with Fund 
Underwriting Counsel.

Fund Members are reminded that current Title Insurance Rules published in Ch. 69O-
186, F.A.C. require that a promulgated rate be charged for any Endorsement insuring a 
modification that changes the terms, conditions, priority or security of the original 
mortgage except for modifications that:

• extend the time for repayment;
• decrease the interest rate, provided the cap on a variable rate mortgage is not 

more than the original cap and/or the cap is not more than the original fixed 
rate;

• increase the interest rate, provided the Endorsement contains an exception for 
the loss of priority resulting from the increase;

• change the amortization schedule to extend the term;
• release a portion of secured property; and
• make a correction to either perfect the lien of the insured mortgage or comply 

with the terms of the lender's original commitment.
Advancing the effective date of a mortgagee policy reimposes the standard exceptions. 

Affidavits as to construction of improvements, unrecorded easements, parties in 
possession, and updated survey must be obtained in order to waive the standard exception 
de novo. (The survey exception may be waived by affidavit of the owner stating that there 
has been no construction on the property since the original survey and no construction on 
adjoining land that would encroach onto the insured property.) For a discussion of cross-
default and cross-collateralization agreements, see TN 22.04.12. Also see TN 25.04.04 for 
a general discussion of the Mortgage Priority Guarantee Policy which insures certain non-
novation mortgage modifications where the original mortgage was insured by an 
underwriter other than Old Republic National Title Insurance Company.

For a general discussion of the priority problems encountered by mortgage 
modifications, see RESTATEMENT THIRD OF PROPERTY (MORTGAGES) Sec. 7.3 
(2013).
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Florida Administrative Code Rule 69O-186.003 

69O-186.003 Title Insurance Rates. 
The following are risk rate premiums to be charged by title insurers in this state for the respective types of title insurance contracts. 
To compute any insurance premium on a fractional thousand of insurance (except as to minimum premiums), multiply such 
fractional thousand by the rate per thousand applicable, considering any fraction of $100.00 as a full $100.00. 

(1) Original Title Insurance Rates. 
(a) For owner and leasehold title insurance: 
1.a. The Premium for the original owner’s or for leasehold insurance shall be: 

Per Thousand Minimum Insurer Retention 

From $0 to $100,000 of liability written $5.75 30% 
From $100,000 to $1 million, add  $5.00  30% 
Over $1 million to and up to $5 million, add  $2.50  35% 
Over $5 million and up to $10 million, add $2.25  40% 
Over $10 million, add  $2.00  40% 

b. The minimum premium for all conveyances except multiple conveyances shall be $100. 
c. The minimum premium for multiple conveyances on the same property shall be $60. 
2. In all cases the owner’s policy shall be issued for the full insurable value of the premises. 
(b) For mortgage title insurance: 
1.a. The premium for the original mortgage title insurance shall be: 

Per Thousand Minimum Insurer Retention 

From $0 to $100,000 of liability written  $5.75  30% 
From $100,000 to $1 million, add  $5.00  30% 
Over $1 million and up to $5 million, add  $2.50  35% 
Over $5 million and up to $10 million, add $2.25  40% 
Over $10 million, add  $2.00  40% 

b. The minimum premium for all conveyances except multiple conveyances shall be $100.  
c. The minimum premium for multiple conveyances on the same property shall be $60. 
2. A mortgage title insurance policy shall not be issued for an amount less than the full principal debt. A policy may, however, 

be issued for an amount up to 25 percent in excess of the principal debt to cover interest and foreclosure costs. 
(2) Reissue Rates. 
(a)1. The reissue premium charge for owner’s, mortgage, and leasehold title insurance policies shall be: 

Per Thousand 

Up to $100,000 of liability written  $3.30 
Over $100,000 and up to $1 million, add  $3.00 
Over $1 million and up to $10 million, add  $2.00 
Over $10 million, add  $1.50 

2. The minimum premium shall be $100.00. 
(b) Provided a previous owner’s policy was issued insuring the seller or the mortgagor in the current transaction and that both 
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the reissuing agent and the reissuing underwriter retain for their respective files copies of the prior owner’s policy, the reissue 
premium rates in paragraph (a) shall apply to: 

1. Policies on real property which is unimproved except for roads, bridges, drainage facilities, and utilities if the current owner’s 
title has been insured prior to the application for a new policy; 

2. Policies issued with an effective date of less than 3 years after the effective date of the policy insuring the seller or mortgagor 
in the current transaction; or 

3. Mortgage policies issued on refinancing of property insured by an original owner’s policy which insured the title of the 
current mortgagor. 

(c) Any amount of new insurance, in the aggregate, in excess of the amount under the previous policy shall be computed at the 
original owner’s or leasehold rates, as provided in subsection (1). 

(3) New Home Purchase Discount. 
(a) Provided the seller has not leased or occupied the premises, the original premium of a policy on the first sale of residential 

property with a one to four family improvement that is granted a certificate of occupancy shall be discounted by the amount of 
premium paid for any prior loan policies insuring the lien of a mortgage executed by the seller on the premises.  

(b) In the case of prior loan policies insuring the lien of a mortgage on multiple units or parcels, the discount shall be prorated 
by dividing the amount of the premium paid for the prior loan policies by the total number of units or parcels without regard to 
varying unit or parcel value. 

(c) The minimum new home purchase premium shall be $200. The new home purchase discount may not be combined with any 
other reduction from original premium rates provided for in this section. 

(d) The insurer shall reserve for unearned premiums only on the excess amount of the policy over the amount of the actual or 
prorated amount of the prior loan policy. 

(4) Substitution Loan Rates. The following risk premium for substitution loans shall apply: 
(a) When the same borrower and the same lender make a substitution loan on the same property, the title to which was insured 

by an insurer in connection with the original loan. 

Age of Original Loan Premium Rates  
3 years or under 30% of original rates  
From 3 to 4 years 40% of original rates  
From 4 to 5 years 50% of original rates  
From 5 to 10 years 60% of original rates  
Over 10 years 100% of original rates  
Minimum premium $100.00  

(b) At the time a substitution loan is made, the unpaid principal balance of the previous loan will be considered the amount of 
insurance in force on which the foregoing rates shall be calculated. To these rates shall be added the regular rates in the applicable 
schedules for any new insurance, that is, the difference between the unpaid principal balance of the original loan and the amount of 
the new loan. 

(c) In the case of a substitution loan of $250,000 or more, when the same borrower and any lender make a substitution loan on 
the same property, the title to which was insured by an insurer in connection with the previous loan, the premium for such 
substitution loans shall be the rates as set forth in paragraphs (a) and (b). 

(5) Simultaneous Issue Rates. The risk premium for simultaneous issues shall be as follows: 
(a) When an owner’s and a mortgagee’s policy or policies covering identical land are to be issued simultaneously the risk 

premiums applicable for the owner’s policy shall be the regular owner’s rate as provided for herein. The rate for the mortgage policy 
or policies so simultaneously issued will be a minimum $25.00 for an amount of insurance not in excess of the owner’s policy. The 
risk premium on the amount of the mortgage policy or policies in excess of the owner’s policy shall be figured at the regular original 
title insurance rates for mortgage policies. 

(b) The title must be examined to a date which includes the filing for record of both the deed to the mortgagor and the mortgage 
itself. Both policies must bear identical dates and the owner’s policy must show the mortgage as an exception under Schedule “B” 
thereof. It is not essential that the property be acquired simultaneously with the giving of the mortgage, but this rate, where 
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applicable, has reference to the simultaneous issuance of an owner’s and mortgagee’s policy or policies. 
(c) When an owner’s and leasehold policy covering identical land are to be issued simultaneously, the risk premium applicable 

for the owner’s policy shall be the regular owner’s rate as provided for herein. The rate for the leasehold policy will be 30% of the 
rate for the owner’s policy with which it is being issued simultaneously up to the amount of said owner’s policy. The risk premium 
on the amount of a leasehold policy in excess of the owner’s policy will be figured at the regular rate for owner’s policies in the 
applicable schedule. 

(6) Contract Purchaser – Lessee Rates. If a contract purchaser, who has obtained a policy from an insurer insuring his contract 
and thereafter obtains a deed given in pursuance of the contract makes application for an owner’s policy and surrenders the policy, 
insuring his contract; or a lessee who has obtained a leasehold policy of an insurer, insuring his lease and thereafter purchases the 
property, makes application for an owner’s policy and surrenders such policy, the re-issue risk rate shall be: 

Up to $100,000 of liability written 25% of the rates set forth in subsection (1)  
Over $100,000 add 20% of the rates set forth in subsection (1)  
Minimum premium shall be $100.00  

(7) Binders and Commitments. A binder of title insurance, or a commitment to insure a title or risk, imposes certain obligations 
and liabilities upon a title insurer and agents with consequent benefits for an insured. Since such binders and commitments are being 
increasingly utilized in transactions involving title insurance, it is deemed necessary that in accordance with Section 627.7831, 
Florida Statutes, a portion of the risk premium must be charged for such binder or commitment when it is issued, except for 
transactions involving residential properties. The risk premium charge for binders and commitments shall be credited to the risk 
premium due on the policy to be issued. 

(8) Construction Loans Secured by Revolving Notes and Mortgages. When a mortgage policy is issued to insure a mortgage 
securing periodic advances of the loan proceeds to finance improvements on real property, an additional risk rate premium shall be 
charged for the value of each new parcel of real property added to the policy’s coverage after its original issuance. 

(9) Minimum Retention of Premium by Insurer. 
(a) A title insurer shall receive and retain at least 30% of the risk premium for policies sold by agents in accordance with 

Minimum Insurance Retention Schedule, including risk premium for endorsements, and it shall not be decreased, directly or 
indirectly, by an insurer providing services to any agent for less than actual cost. 

(b) Any retention of premium by an insurer in excess of 30% shall not be decreased, directly or indirectly, by providing services 
to an agent for less than actual cost. 

(c) The required retention of funds must be remitted to the insurer by the agent at least monthly, and until remitted these funds 
are “collected funds” subject to the accountability provisions of Rule 69O-186.009, F.A.C. 

(10) Effect of Amendments to Risk Premium. Any change in the risk premium due to an amendment to this rule shall not affect 
policies for which a binder or commitment to issue a policy has been issued prior to the effective date of the amendment. 

(11) Unlawful Rebates or Abatement of Charges. 
(a) No title insurer, title insurance agent or agency, including attorney agent, shall decrease the risk premium by an illegal rebate 

or abatement of charges for abstracting, examinations, or closing charges. At least actual cost must be charged for related title 
services in addition to the adopted risk premium. 

(b) Charges for related title services (title search, examination, and closing) shall be shown separately on the closing statement, 
and shall, at a minimum, show title search charges, examination fees, and closing charges. The risk premium as defined by Section 
627.7711(2), Florida Statutes, and as provided in Section 627.780(1), Florida Statutes, shall be shown separately on the closing 
statement. 

(c) Any ongoing or standing offer of gifts, compensation or special services to the same person or customer on a continuing 
basis as an inducement to referring title insurance transactions is prohibited. 

(12) Subsections (1) through (4) of this rule shall become effective July 1, 2002. The remainder of the rule shall become 
effective 20 days after adoption. 

Specific Authority 624.308(1), 626.9611, 627.782, 627.7825 FS. Law Implemented 624.307(1), 626.9541(1)(h)3.a., 627.777, 627.782, 627.7825, 
627.783, 627.7831, 627.7841, 627.7845 FS. History–New 9-17-71, Amended 12-28-73, Repromulgated 12-24-74, Amended 4-12-82, 12-23-82, 
Formerly 4-21.03, Amended 6-25-86, 2-26-90, 7-26-90, 2-27-91, Formerly 4-21.003, Amended 2-13-95, 1-27-02, Formerly 4-186.003.
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Florida Administrative Code  Rule 69O-186.005 Excerpt 

69O-186.005 Premium Schedule Applicable to “Truth in Lending” and Other 
Endorsements.

(Subparagraphs (1) through (12) omitted). 

 (13) The Substitution Loan Rate provided in subsection (5) of Rule 69O-186.003, F.A.C., 
shall apply to any endorsement which insures a modification of a mortgage which was insured 
by an outstanding policy where the modification agreement effects any change in the terms, 
conditions, priority, or security, other than: 

(a) An extension of the time for payment of the secured obligation; 
(b) Any decrease in the interest rate of the insured mortgage, provided the “cap” on a 

variable rate mortgage is not greater than the original “cap” and/or the “cap” is not greater than 
the original fixed rate; 

(c) Any increase in the interest rate of the insured mortgage, provided the endorsement 
contains an exception for the loss of priority occasioned by the increase; 

(d) Changes in an amortization schedule to extend the term of the insured mortgage; 
(e) A release of a portion of the secured property; 
(f) A correction to either perfect the lien of the insured mortgage or comply with the terms 

of the lender's original commitment; 
(g) Future advances made pursuant to Section 697.04, Florida Statutes; or 
(h) Encumbrances of additional parcels under a revolving construction loan agreement 

contained in the original mortgage and contemplated by subsection 69O-186.003(10), F.A.C. 

(Subparagraphs (14) through (16) omitted). 

Specific Authority 624.308, 627.777, 627.782 FS. Law Implemented 624.307(1), 627.777, 
627.782, 697.04(1) FS. History–New 9-17-71, Repromulgated 12-24-74, Formerly 4-21.05, 
Amended 6-25-86, 2-26-90, 2-27-91, Formerly 4-21.005, Amended 2-13-95, Formerly 4-
186.005, Amended 11-3-05. 
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* Increase the interest rate, provided the endorsement contains an exception for the loss of priority resulting from the increase

* Change the amortization schedule to extend the term

* Release a portion of secured property

* Make a correction to either perfect the lien of the insured mortgage or comply with the terms of the lender’s original commitment.

PREMIUM for Florida Form 9 Endorsement (FF9, 9-06, and 9.3-06, hereinafter "FF9") and Navigational Servitude Endorsement (NSE):

10% of premium on:

conditions, priority, or security

Modifications insuring a future advance  FF9 and NSE: 

Modifications for spreader agreement  FF9 and NSE: 

Modification not resulting in a change

Modifications to Revolving Line of Credit,
Construction Mortgage, or Reverse Mortgage

FF9 and NSE:

modification (and/or future advance and/or spreader agreement) is not paid, then the endorsement should contain the following 

                   loan rate on entire amount policy 

 FF9 and NSE: 
           Original rate or reissue rate as 
           applicable applied to entire policy 

           (and/or future advance and/or spreader agreement) recorded in Official Book _________ Page _________ 

statement:

          and insured by this endorsement."

           amount 

If a FF9 and/or NSE was issued with the original policy and the premium for the extended FF9 and/or NSE coverage for the 
modification (and/or future advance and/or spreader agreement) is paid, then it is not necessary to attach an additional FF9 and/or NSE to the policy. 

If a FF9 and/or NSE was not issued with the original policy, and the premium for the extended FF9 and/or NSE coverage for the 

 NSE:         no charge 

          "Florida Form 9 Endorsement and/or Navigational Servitude Endorsement coverage is not extended to the mortgage modification 

           of insurance 
 FF9:          no charge 

 NSE:         no charge 

 FF9 and NSE: 
           Original rate or reissue rate as 
           applicable applied to current 
           unpaid principal balance 

 FF9:          Mortgage Modification Endorsement 
                   Worksheet, which requires substitution 

                   Mortgage Modification Endorsement 
                   Worksheet 

 FF9 and NSE: 
           Original rate or reissue rate as 
           applicable applied to total amount 
           of insurance 

                   Mortgage Modification Endorsement 
                   Worksheet 

 FF9 and NSE: 
           Original rate or reissue rate as 
           applicable applied to total amount 

 Modification resulting in change to terms,   FF9:          Mortgage Modification Endorsement  FF9 and NSE: 
 original MP: Charge 10% based upon 

 MODIFICATIONS THAT DO NOT REQUIRE A PREMIUM: 

Mortgage Modification Type

 * Decrease the interest rate, provided the cap on a variable rate mortgage is not more than the original cap and/or the cap is not  

 original MP: Charge 10% based upon  

           unpaid principal balance 

                   Worksheet 
 NSE:         no charge 

           Original rate or reissue rate as 
           applicable applied to current 

 Update Existing FF9 or NSE issued with   New FF9 or NSE not issued with  

 * Extend the time for repayment 

    more than the original fixed rate 
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Agent's File Ref.
Original Amount of Insurance

I.          MODIFICATION WHICH CHANGES THE TERMS, CONDITIONS, PRIORITY, OR SECURITY, OTHER THAN THE ONES 
             PERMITTED UNDER RULE 69O-186.005(13)

Unpaid Principal of Loan

Premium on Unpaid Principal of the Loan
*Required for rating percentage

Times: Percentage, based on the age of the loan X 30%

X 3 years or under, 30% 4 to 5 years,   50%

3 to 4 years, 40% 5 to 10 years, 60% Equals premium (1)

Over 10 years original rates and premiums splits apply (1a)

II.       MODIFICATION TO INSURE A FUTURE ADVANCE

Unpaid Principal Balance =

Rate Future Advance at appropriate tiers. The starting tier will depend on where the Unpaid Balance falls.
(If Revolving Line of Credit with Revolving Credit Endorsement, the starting tier will depend on where the original loan amount falls.)

Rating Tiers Rate per %
Thousand

Up to $100,000 5.75$                   30%
Over $100,000 up to $1 million 5.00$                   30%
Over $1 million up to $5 million 2.50$                   35%
Over $5 million up to $10 million 2.25$                   40%
Over $10 million 2.00$                   40%

Totals: (2) (2a)

III.      MODIFICATION TO SPREAD THE LIEN TO ADDITIONAL PROPERTY

+Amt. Allocated to original property = -$                        
Unpaid Prin. Bal

Calculate rate for amount allocated to additional property at the appropriate tiers. The starting tier will depend on where the "Amount Allocated to Original Property" falls.

Rating Tiers Rate per %
Thousand

Up to $100,000 5.75$                   30%
Over $100,000 up to $1 million 5.00$                   30%
Over $1 million up to $5 million 2.50$                   35%
Over $5 million up to $10 million 2.25$                   40%
Over $10 million 2.00$                   40%

Totals: (3) (3a)

IV. MODIFICATION THAT DOES NOT REQUIRE A PREMIUM (See reverse side for a list of these modifications) $0.00
Please check here for modification that does not require premium.

TOTAL PREMIUM ON ENDORSEMENT [1+( > of 2 or 3)] 3,072.50$         946.75$             
Calculate the premium for FF9 and/or NSE using the table on the reverse side:

906 not issued with original OR x 906 issued with original -$                307.25$            = 92.18$               

NSE not issued with original OR NSE issued with original -$                -$                  = -$                   

(min $100) 3,379.75$         1,038.93$          

NAME OF AGENT: AGENT NUMBER:
Fund Net

TOTAL OLD REPUBLIC SHARE

X 30%

X 30%

TOTAL OLD REPUBLIC SHARE [1a+( > of 2a or 3a)]

-$                              -$                                               
-$                                               

-$                              

-$                                            

-$                                               -$                                            
-$                                               

TOTAL PREMIUM*

Mortgage Modification Endorsement Worksheet

Agent Number SAMPLE Paid with Check No.

*Original/Last Effective Date

*New Effective Date3,575.00$                                                          

01/10/16

03/13/18

Issued Through Attorneys' Title Fund Services, LLC

-$                                            -$                              

Amt. Allocated Premium Old Republic Share
To Add'l Prop

-$                                               -$                                            -$                              

-$                                               -$                                            -$                              
-$                                               -$                                            

New Amt of Insurance

CS
Endorsing Policy #

700,000$                                                

-$                                               
300,000$                                        1,500.00$                                    450.00$                         

1,072.50$               

321.75$                  X30% = Old Republic Share

-$                                     -$                        

-$                                            -$                              

-$                                            -$                              

700,000$          + Future Advance 500,000$                             1,200,000$                    

Future Premium Old Republic Share
Advance amt.

-$                              

200,000$                                        500.00$                                       175.00$                         

2,000.00$                                    625.00$                         

Amt. Allocated to additional property
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* Increase the interest rate, provided the endorsement contains an exception for the loss of priority resulting from the increase

* Change the amortization schedule to extend the term

* Release a portion of secured property

* Make a correction to either perfect the lien of the insured mortgage or comply with the terms of the lender’s original commitment.

PREMIUM for Florida Form 9 Endorsement (FF9, 9-06, and 9.3-06, hereinafter "FF9") and Navigational Servitude Endorsement (NSE):

10% of premium on:

conditions, priority, or security

Modifications insuring a future advance  FF9 and NSE: 

Modifications for spreader agreement  FF9 and NSE: 

Modification not resulting in a change

Modifications to Revolving Line of Credit,
Construction Mortgage, or Reverse Mortgage

FF9 and NSE:

modification (and/or future advance and/or spreader agreement) is not paid, then the endorsement should contain the following 

                   loan rate on entire amount policy 

 FF9 and NSE: 
           Original rate or reissue rate as 
           applicable applied to entire policy 

           (and/or future advance and/or spreader agreement) recorded in Official Book _________ Page _________ 

statement:

          and insured by this endorsement."

           amount 

If a FF9 and/or NSE was issued with the original policy and the premium for the extended FF9 and/or NSE coverage for the 
modification (and/or future advance and/or spreader agreement) is paid, then it is not necessary to attach an additional FF9 and/or NSE to the policy. 

If a FF9 and/or NSE was not issued with the original policy, and the premium for the extended FF9 and/or NSE coverage for the 

 NSE:         no charge 

          "Florida Form 9 Endorsement and/or Navigational Servitude Endorsement coverage is not extended to the mortgage modification 

           of insurance 
 FF9:          no charge 

 NSE:         no charge 

 FF9 and NSE: 
           Original rate or reissue rate as 
           applicable applied to current 
           unpaid principal balance 

 FF9:          Mortgage Modification Endorsement 
                   Worksheet, which requires substitution 

                   Mortgage Modification Endorsement 
                   Worksheet 

 FF9 and NSE: 
           Original rate or reissue rate as 
           applicable applied to total amount 
           of insurance 

                   Mortgage Modification Endorsement 
                   Worksheet 

 FF9 and NSE: 
           Original rate or reissue rate as 
           applicable applied to total amount 

 Modification resulting in change to terms,   FF9:          Mortgage Modification Endorsement  FF9 and NSE: 
 original MP: Charge 10% based upon 

 MODIFICATIONS THAT DO NOT REQUIRE A PREMIUM: 

Mortgage Modification Type

 * Decrease the interest rate, provided the cap on a variable rate mortgage is not more than the original cap and/or the cap is not  

 original MP: Charge 10% based upon  

           unpaid principal balance 

                   Worksheet 
 NSE:         no charge 

           Original rate or reissue rate as 
           applicable applied to current 

 Update Existing FF9 or NSE issued with   New FF9 or NSE not issued with  

 * Extend the time for repayment 

    more than the original fixed rate 
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Agent's File Ref.
Original Amount of Insurance

I.          MODIFICATION WHICH CHANGES THE TERMS, CONDITIONS, PRIORITY, OR SECURITY, OTHER THAN THE ONES 
             PERMITTED UNDER RULE 69O-186.005(13)

Unpaid Principal of Loan

Premium on Unpaid Principal of the Loan
*Required for rating percentage

Times: Percentage, based on the age of the loan X 0%

3 years or under, 30% 4 to 5 years,   50%

3 to 4 years, 40% 5 to 10 years, 60% Equals premium (1)

Over 10 years original rates and premiums splits apply (1a)

II.       MODIFICATION TO INSURE A FUTURE ADVANCE

Unpaid Principal Balance =

Rate Future Advance at appropriate tiers. The starting tier will depend on where the Unpaid Balance falls.
(If Revolving Line of Credit with Revolving Credit Endorsement, the starting tier will depend on where the original loan amount falls.)

Rating Tiers Rate per %
Thousand

Up to $100,000 5.75$                   30%
Over $100,000 up to $1 million 5.00$                   30%
Over $1 million up to $5 million 2.50$                   35%
Over $5 million up to $10 million 2.25$                   40%
Over $10 million 2.00$                   40%

Totals: (2) (2a)

III.      MODIFICATION TO SPREAD THE LIEN TO ADDITIONAL PROPERTY

+Amt. Allocated to original property = -$                        
Unpaid Prin. Bal

Calculate rate for amount allocated to additional property at the appropriate tiers. The starting tier will depend on where the "Amount Allocated to Original Property" falls.

Rating Tiers Rate per %
Thousand

Up to $100,000 5.75$                   30%
Over $100,000 up to $1 million 5.00$                   30%
Over $1 million up to $5 million 2.50$                   35%
Over $5 million up to $10 million 2.25$                   40%
Over $10 million 2.00$                   40%

Totals: (3) (3a)

IV. MODIFICATION THAT DOES NOT REQUIRE A PREMIUM (See reverse side for a list of these modifications) $0.00
Please check here for modification that does not require premium.

TOTAL PREMIUM ON ENDORSEMENT [1+( > of 2 or 3)] 2,000.00$         625.00$             
Calculate the premium for FF9 and/or NSE using the table on the reverse side:

x 906 not issued with original OR 906 issued with original 557.50$           -$                  = 167.25$             

NSE not issued with original OR NSE issued with original -$                -$                  = -$                   

(min $100) 2,557.50$         792.25$             

NAME OF AGENT: AGENT NUMBER:
Fund Net

TOTAL OLD REPUBLIC SHARE

X 30%

X 30%

TOTAL OLD REPUBLIC SHARE [1a+( > of 2a or 3a)]

-$                              -$                                               
-$                                               

-$                              

-$                                            

-$                                               -$                                            
-$                                               

TOTAL PREMIUM*

Mortgage Modification Endorsement Worksheet

Agent Number SAMPLE Paid with Check No.

*Original/Last Effective Date

*New Effective Date-$                                                                  

Issued Through Attorneys' Title Fund Services, LLC

-$                                            -$                              

Amt. Allocated Premium Old Republic Share
To Add'l Prop

-$                                               -$                                            -$                              

-$                                               -$                                            -$                              
-$                                               -$                                            

New Amt of Insurance

CS
Endorsing Policy #

-$                                               
300,000$                                        1,500.00$                                    450.00$                         

-$                        

-$                        X30% = Old Republic Share

-$                                     -$                        

-$                                            -$                              

-$                                            -$                              

700,000$          + Future Advance 500,000$                             1,200,000$                    

Future Premium Old Republic Share
Advance amt.

-$                              

200,000$                                        500.00$                                       175.00$                         

2,000.00$                                    625.00$                         

Amt. Allocated to additional property
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* Increase the interest rate, provided the endorsement contains an exception for the loss of priority resulting from the increase

* Change the amortization schedule to extend the term

* Release a portion of secured property

* Make a correction to either perfect the lien of the insured mortgage or comply with the terms of the lender’s original commitment.

PREMIUM for Florida Form 9 Endorsement (FF9, 9-06, and 9.3-06, hereinafter "FF9") and Navigational Servitude Endorsement (NSE):

10% of premium on:

conditions, priority, or security

Modifications insuring a future advance  FF9 and NSE: 

Modifications for spreader agreement  FF9 and NSE: 

Modification not resulting in a change

Modifications to Revolving Line of Credit,
Construction Mortgage, or Reverse Mortgage

FF9 and NSE:

modification (and/or future advance and/or spreader agreement) is not paid, then the endorsement should contain the following 

                   loan rate on entire amount policy 

 FF9 and NSE: 
           Original rate or reissue rate as 
           applicable applied to entire policy 

           (and/or future advance and/or spreader agreement) recorded in Official Book _________ Page _________ 

statement:

          and insured by this endorsement."

           amount 

If a FF9 and/or NSE was issued with the original policy and the premium for the extended FF9 and/or NSE coverage for the 
modification (and/or future advance and/or spreader agreement) is paid, then it is not necessary to attach an additional FF9 and/or NSE to the policy. 

If a FF9 and/or NSE was not issued with the original policy, and the premium for the extended FF9 and/or NSE coverage for the 

 NSE:         no charge 

          "Florida Form 9 Endorsement and/or Navigational Servitude Endorsement coverage is not extended to the mortgage modification 

           of insurance 
 FF9:          no charge 

 NSE:         no charge 

 FF9 and NSE: 
           Original rate or reissue rate as 
           applicable applied to current 
           unpaid principal balance 

 FF9:          Mortgage Modification Endorsement 
                   Worksheet, which requires substitution 

                   Mortgage Modification Endorsement 
                   Worksheet 

 FF9 and NSE: 
           Original rate or reissue rate as 
           applicable applied to total amount 
           of insurance 

                   Mortgage Modification Endorsement 
                   Worksheet 

 FF9 and NSE: 
           Original rate or reissue rate as 
           applicable applied to total amount 

 Modification resulting in change to terms,   FF9:          Mortgage Modification Endorsement  FF9 and NSE: 
 original MP: Charge 10% based upon 

 MODIFICATIONS THAT DO NOT REQUIRE A PREMIUM: 

Mortgage Modification Type

 * Decrease the interest rate, provided the cap on a variable rate mortgage is not more than the original cap and/or the cap is not  

 original MP: Charge 10% based upon  

           unpaid principal balance 

                   Worksheet 
 NSE:         no charge 

           Original rate or reissue rate as 
           applicable applied to current 

 Update Existing FF9 or NSE issued with   New FF9 or NSE not issued with  

 * Extend the time for repayment 

    more than the original fixed rate 
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Agent's File Ref.
Original Amount of Insurance

I.          MODIFICATION WHICH CHANGES THE TERMS, CONDITIONS, PRIORITY, OR SECURITY, OTHER THAN THE ONES 
             PERMITTED UNDER RULE 69O-186.005(13)

Unpaid Principal of Loan

Premium on Unpaid Principal of the Loan
*Required for rating percentage

Times: Percentage, based on the age of the loan X 0%

3 years or under, 30% 4 to 5 years,   50%

3 to 4 years, 40% 5 to 10 years, 60% Equals premium (1)

Over 10 years original rates and premiums splits apply (1a)

II.       MODIFICATION TO INSURE A FUTURE ADVANCE

Unpaid Principal Balance =

Rate Future Advance at appropriate tiers. The starting tier will depend on where the Unpaid Balance falls.
(If Revolving Line of Credit with Revolving Credit Endorsement, the starting tier will depend on where the original loan amount falls.)

Rating Tiers Rate per %
Thousand

Up to $100,000 5.75$                   30%
Over $100,000 up to $1 million 5.00$                   30%
Over $1 million up to $5 million 2.50$                   35%
Over $5 million up to $10 million 2.25$                   40%
Over $10 million 2.00$                   40%

Totals: (2) (2a)

III.      MODIFICATION TO SPREAD THE LIEN TO ADDITIONAL PROPERTY

+Amt. Allocated to original property = -$                        
Unpaid Prin. Bal

Calculate rate for amount allocated to additional property at the appropriate tiers. The starting tier will depend on where the "Amount Allocated to Original Property" falls.

Rating Tiers Rate per %
Thousand

Up to $100,000 5.75$                   30%
Over $100,000 up to $1 million 5.00$                   30%
Over $1 million up to $5 million 2.50$                   35%
Over $5 million up to $10 million 2.25$                   40%
Over $10 million 2.00$                   40%

Totals: (3) (3a)

IV. MODIFICATION THAT DOES NOT REQUIRE A PREMIUM (See reverse side for a list of these modifications) $0.00
Please check here for modification that does not require premium.

TOTAL PREMIUM ON ENDORSEMENT [1+( > of 2 or 3)] 2,000.00$         625.00$             
Calculate the premium for FF9 and/or NSE using the table on the reverse side:

906 not issued with original OR x 906 issued with original -$                200.00$            = 60.00$               

NSE not issued with original OR NSE issued with original -$                -$                  = -$                   

(min $100) 2,200.00$         685.00$             

NAME OF AGENT: AGENT NUMBER:
Fund Net

TOTAL OLD REPUBLIC SHARE

X 30%

X 30%

TOTAL OLD REPUBLIC SHARE [1a+( > of 2a or 3a)]

-$                              -$                                               
-$                                               

-$                              

-$                                            

-$                                               -$                                            
-$                                               

TOTAL PREMIUM*

Mortgage Modification Endorsement Worksheet

Agent Number SAMPLE Paid with Check No.

*Original/Last Effective Date

*New Effective Date-$                                                                  

Issued Through Attorneys' Title Fund Services, LLC

-$                                            -$                              

Amt. Allocated Premium Old Republic Share
To Add'l Prop

-$                                               -$                                            -$                              

-$                                               -$                                            -$                              
-$                                               -$                                            

New Amt of Insurance

CS
Endorsing Policy #

-$                                               
300,000$                                        1,500.00$                                    450.00$                         

-$                        

-$                        X30% = Old Republic Share

-$                                     -$                        

-$                                            -$                              

-$                                            -$                              

700,000$          + Future Advance 500,000$                             1,200,000$                    

Future Premium Old Republic Share
Advance amt.

-$                              

200,000$                                        500.00$                                       175.00$                         

2,000.00$                                    625.00$                         

Amt. Allocated to additional property
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* Increase the interest rate, provided the endorsement contains an exception for the loss of priority resulting from the increase

* Change the amortization schedule to extend the term

* Release a portion of secured property

* Make a correction to either perfect the lien of the insured mortgage or comply with the terms of the lender’s original commitment.

PREMIUM for Florida Form 9 Endorsement (FF9, 9-06, and 9.3-06, hereinafter "FF9") and Navigational Servitude Endorsement (NSE):

10% of premium on:

conditions, priority, or security

Modifications insuring a future advance  FF9 and NSE: 

Modifications for spreader agreement  FF9 and NSE: 

Modification not resulting in a change

Modifications to Revolving Line of Credit,
Construction Mortgage, or Reverse Mortgage

FF9 and NSE:

modification (and/or future advance and/or spreader agreement) is not paid, then the endorsement should contain the following 

                   loan rate on entire amount policy 

 FF9 and NSE: 
           Original rate or reissue rate as 
           applicable applied to entire policy 

           (and/or future advance and/or spreader agreement) recorded in Official Book _________ Page _________ 

statement:

          and insured by this endorsement."

           amount 

If a FF9 and/or NSE was issued with the original policy and the premium for the extended FF9 and/or NSE coverage for the 
modification (and/or future advance and/or spreader agreement) is paid, then it is not necessary to attach an additional FF9 and/or NSE to the policy. 

If a FF9 and/or NSE was not issued with the original policy, and the premium for the extended FF9 and/or NSE coverage for the 

 NSE:         no charge 

          "Florida Form 9 Endorsement and/or Navigational Servitude Endorsement coverage is not extended to the mortgage modification 

           of insurance 
 FF9:          no charge 

 NSE:         no charge 

 FF9 and NSE: 
           Original rate or reissue rate as 
           applicable applied to current 
           unpaid principal balance 

 FF9:          Mortgage Modification Endorsement 
                   Worksheet, which requires substitution 

                   Mortgage Modification Endorsement 
                   Worksheet 

 FF9 and NSE: 
           Original rate or reissue rate as 
           applicable applied to total amount 
           of insurance 

                   Mortgage Modification Endorsement 
                   Worksheet 

 FF9 and NSE: 
           Original rate or reissue rate as 
           applicable applied to total amount 

 Modification resulting in change to terms,   FF9:          Mortgage Modification Endorsement  FF9 and NSE: 
 original MP: Charge 10% based upon 

 MODIFICATIONS THAT DO NOT REQUIRE A PREMIUM: 

Mortgage Modification Type

 * Decrease the interest rate, provided the cap on a variable rate mortgage is not more than the original cap and/or the cap is not  

 original MP: Charge 10% based upon  

           unpaid principal balance 

                   Worksheet 
 NSE:         no charge 

           Original rate or reissue rate as 
           applicable applied to current 

 Update Existing FF9 or NSE issued with   New FF9 or NSE not issued with  

 * Extend the time for repayment 

    more than the original fixed rate 
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National Association of Legal Assistants, Inc.
1516 S. Boston, #200

Tulsa, OK 74119
www.nala.org
918-587-6828

Continuing Education

Request for Approval of Credit
of Continuing Legal Assistant

Educational Programs
for Certifi ed Legal Assistants

Sponsor:  Attorneys’ Title Fund Services, LLC

Contact:  Cindy Noland

Address:  6545 Corporate Centre Boulevard

City:   Orlando     State:  FL    Zip: 32822

Phone:  407-240-3863    Fax: 407-854-5015  Email: cnoland@thefund.com

Web address/link for this specifi c program:   www.thefund.com/assembly                                              

Description of Program

Category (Specialty practice area):       

Title:  54th Annual Fund Assembly

Date:  May 10, 1 1  and 12, 2018

Location:  Hilton Orlando Bonnet Creek Resort

Approval is awarded for the above described program.   Language advising this program 
has met the requirements of the Certifying Board for Legal Assistants may appear on 
promotional literature describing this program.

Maximum number of hours/credits.
  12.0   Hours             Credits: Including 2.0 hours Ethics    

FFund Assembly 2018

Back to Speaker Topics



NALA Account Number (if known)   Location

54th Annual Fund Assembly

Attorneys’ Title Fund Services, LLC

May 10, 11 and 12, 2018

Session
Hours

Session Topics
(Description and Speakers)

Certifi cate of Attendance Form

The following is the Certifi cate of Attendance form for CLAs to use to request continuing education credit.
Print this form using the print button on your browser, complete it and send it to NALA Headquarters at
1516 S. Boston, Suite 200, Tulsa, OK 74119  (fax: 918-582-6772).

Certifi cate of Attendance

As a Certifi ed Legal Assistant, proof of continuing education must be submitted for CLAE units.  This form 
should be completed, including validation and all signatures, and submitted with documentation of continuing 
legal education in accordance with the Requirements to Maintain Certifi cation.
If this form is being submitted for credit for attending a seminar, please complete the spaces below and attach 
a seminar brochure.

Validation of
Session

Attendance
(Signature of

speaker or
seminar offi cial)

Name of CLA     Name of Seminar

Signature of CLA     Name of Sponsor

Address      Authorized Signature of Sponsor Representative

Address      Date of Educational Event

Hilton Orlando Bonnet Creek Resort

12.0 hours
Including

2.0 hours Ethics
Refer to attached program for the 54th Annual Fund Assembly
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THURSDAY, MAY 10
 1:00pm - 1:50pm From the Crypts of the Claims Department: A Panel Review of 

Recent Claims and the Year That Was

 4:15pm - 5:15pm Title Teasers

FRIDAY, MAY 11
 BREAKOUT ONE  

 8:45am - 9:35am Oh, What a Tangled Web We Make When There is a Trust or 
Probate

 BREAKOUT TWO  (attend either)

 10:05am - 10:55am FLORIDA LLCs; What’s Important to Know When Working 
with Florida LLCs in Real Estate Transactions

 10:05am - 10:55am How to Plan for the Unplanned – Keep Your Company 
Running after an Emergency

 BREAKOUT THREE

 11:10am - 12:00pm Every Bankruptcy Tells a Story

 GENERAL SESSION

 1:35pm - 2:25pm Just Because You’re Paranoid Doesn’t Mean They’re Not Out 
to Get You! (Scams and Frauds in Title Insurance)

 4:10pm - 5:00pm Quiz on Real Property Cases

SATURDAY, MAY 12
RESIDENTIAL TRACK

 9:00am - 9:50am Managing Residential Transactions – Workflows & Efficiencies

 9:50am - 10:40am Evaluating Powers of Attorney for Use in Real Property 
Transactions

 11:00am - 11:50am Understanding the Secondary Mortgage Market & How It’s 
Driving Change at the Closing Table

COMMERCIAL TRACK

 11:00am - 11:50am Insuring and Rating Mortgage Modifications, Future 
Advances, & Novations

Ethics Credits Approved

Use this card to keep track of your attendance. Do NOT turn 
in at end of Assembly. You must check in to each offering 

before the presentation begins to receive credit.

FLORIDA 
Department of Financial Services

Continuing Education

Name of Course: 54th Annual Fund Assembly
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DFS sessions must be attended in-person to receive credit.
On-Demand Audio and Video 

Fund Assembly sessions will be recorded. 
Once the on-demand sessions are available you will be notified via the 
email address provided during registration with a link to the location.

Friday, May 11 - Breakouts

Expo

Bonnet Creek Ballroom

Registration

Floridian Ballroom

A CB

8:45AM  9:35AM Breakout 1
Oh, What a Tangled Web We Make When There is a Trust or Probate
	Linda Monaco | Legal Education Attorney, The Fund

Practicing with the Department of Transportation
	Meredith Delcamp | Shareholder, Buchanan Ingersoll & Rooney, PC

7 Proven Ways to Market Your Title Insurance Practice in 2018
	Dean Collura | CEO & Co-Founder, TitleTap

	Robin Cardella | Director of Business Development, TitleTap

9:35AM  10:05AM Refreshment Break

10:05AM  10:55AM Breakout 2
FLORIDA LLCs; What’s Important to Know When Working with Florida LLCs in Real Estate 
Transactions
	James Marx | Managing Partner, Marx Rosenthal PLLC

How to Plan for the Unplanned - Keep Your Firm Running after an Emergency
	Leslie Stout | Retired Administrative Manager, Broward County Office of Public Communications

	Moderator: Bob Rohan | Regulatory Compliance Counsel, The Fund

Employment Law 101: What Real Estate Lawyers Need to Know on Employment Law
	Joanne Braddock Lambert | Office Managing Principal, Jackson Lewis P.C.

10:55AM  11:10AM Refreshment Break

11:10AM  12:00PM Breakout 3
Every Bankruptcy Tells a Story
	Lee Offir | Senior Underwriting Counsel, The Fund

Repurposing Environmentally Contaminated Properties
	Daniel Taylor | Director, Tripp Scott, P.A.

7 Proven Ways to Market Your Title Insurance Practice in 2018
	Dean Collura | CEO & Co-Founder, TitleTap

	Robin Cardella | Director of Business Development, TitleTap

A

A

A

C

C

C

B

B

B

DFS Credit Approved 
(See Accreditation page 
for details)
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