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A Deep Dive Into 
the Form 9

Kara Scott
Legal Education Attorney

ALTA Form 9 Endorsement with FL modifications

• What is it?

• Why do lenders ask for it?

• How do we issue it?
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What is it?

6

Title Insurance 101
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Loan Policy
M21

(With Florida Modifications)

Covered Risks – Loan Policy Jacket

Insures, as of the Date of Policy, 
against loss or damage:

• Incorrect vesting
• Defect in Title
• Lien or encumbrance
• Unmarketable Title
• Lack of access
• Violation of governmental regs
• Invalidity or unenforceability of the 

mortgage lien
• Lack of priority of mortgage lien
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Policy Coverage

Policies do not 
cover risks 
associated with 
Restrictions, 
Encroachments 
and Mineral Rights 

10

Risks - Restrictions

• Violation of an enforceable CCR

• Future violation of CCR which results in

• Loss of mortgage priority

• Invalidity or unenforceability of mortgage

• Divestment of title acquired in satisfaction 

of indebtedness
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CCR Example 

• “Upon recording, the Association’s claim of lien shall relate back to 
the date of the filing of the original Declaration of Condominium” 

First Mortgagee. The priority…shall be determined by the Florida 
Condominium Act, Chapter 718, Florida Statutes (2003), as 
amended from time to time

• Sec. 718.118(5)(a), F.S. “…as to first mortgages of record, the lien 
is effective from and after recording of a claim of lien in the public 
records of the county in which the condominium parcel is located”
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Risks - Restrictions

• Recorded notice of violation of CCR 
related to environmental protection

• Relevant matter “hidden” within a 
CCR

• Easement

• Lien for liquidated damages or private 
charges or assessments

• Purchase option, right of first refusal, or 
right to approve future purchaser or 
occupant 13
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Examples 

• “Assessments against Owners shall be made by the Board of 
Directors of the Association, in the manner provided in the Bylaws 
and as follows…”

• “The approval of the Association that is required for the transfer of 
ownership of units shall be obtained in the following manner…”

• “All leases shall be subject to prior approval of the Association”
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Nationwide Life Ins. Co. v. Commonwealth Land 
Title Ins. Co., 687 F.3d 620 (3d Cir. 2012)
• Recorded master declaration included right to prior approval of future 

purchasers 

• Nationwide purchased loan policy from Commonwealth with an ALTA 9 
endorsement.  Policy excepted master declaration from coverage

• Deed in lieu of foreclosure to Nationwide

• Nationwide attempted to sell 

• Liberty Mill’s refused to approve sale

• Nationwide filed claim

• Held: Nationwide protected by ALTA 9 endorsement because right to 
prior approval not “expressly excepted” on Sch. B 15

14
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Risks – Encroachments, 
Mineral Rights

1. Forced removal of improvement

• Encroachment across platted setback 
line

• Encroachment into Schedule B excepted 
easement

• Encroachment onto or from neighboring 
land

16

2. Damage to improvements caused by legal exercise of right 
of entry by mineral rights owner

Owner’s Policy
O21

(With Florida Modifications)
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Covered Risks – Owner’s Policy Jacket

Insures, as of the Date of Policy, 
against loss or damage:

• Incorrect vesting
• Defect in Title
• Lien for taxes
• Unmarketable Title
• Lack of access
• Violation of governmental regs
• Prior transfer - fraudulent 

conveyance or voidable transfer
• Matter recorded after Date of 

Policy but prior to insured deed
18

Risks - Restrictions

• Violation of an enforceable CCR

• Relevant matter “hidden” within a 
CCR

• Easement

• Purchase option, right of first refusal, 
or right to approve future purchaser or 
occupant

• Right of re-entry, possibility of reverter, 
or right of forfeiture
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Reverter Example

• This conveyance is however made upon the following 
condition and limitations: 

That if . . . intoxicating liquor shall ever be sold upon 
said premises or any part thereof, then . . . premises  
hereby conveyed shall thereupon immediately revert to 
the grantor herein and its legal representatives, and the 
estate hereby granted shall thereupon terminate

20

CCR Examples 

• Drainage Easements: “A blanket non-exclusive easement and right 
on, over, under and through the ground within the Properties to 
maintain and to correct drainage of surface water and other 
erosion controls”

• Approval of Sale or Transfer of Unit: “The approval of the 
Association that is required for the transfer of ownership of units 
shall be obtained in the following manner…”

• Approval of Leasing: “All leases shall be subject to prior approval 
of the Association”
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Unenforceable Restrictions

• The Civil Rights Act of 1866 (42 U.S.C. Secs. 1981, 1982) 
prohibits racial discrimination in sale or rental of real property

• The Fair Housing Title (Title VIII) of the Civil Rights Act of 1968 
(42 U.S.C. Sec. 3604) prohibits exceptions for restrictions relating 
to race, color, religion or national origin from appearing in a title 
insurance commitment or policy

• TN 28.01.05
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Risks – Encroachments, 
Mineral Rights

23

1. Forced removal of improvement

• Encroachment across platted setback 
line

• Encroachment into Schedule B excepted 
easement

• Encroachment onto or from neighboring 
land

2. Damage to improvements caused by legal exercise of right 
of entry by mineral rights owner
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Form 9 Series

24

• ALTA Endorsement 9-06 Restrictions, 
Encroachments, Minerals – Loan Policy       
(With Florida Modifications)

• ALTA Endorsement 9.3-06 Restrictions, 
Encroachments, Minerals – Loan Policy       
(With Florida Modifications)

• ALTA Endorsement Form 9.1-06 Restrictions, 
Encroachments, Minerals – Owner’s Policy –
Unimproved Land (With Florida Modifications)

• ALTA Endorsement 9.2-06 Restrictions, 
Encroachments, Minerals Owner’s Policy –
Improved Land (With Florida Modifications)
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Form 9 Series - Affirmative Coverage
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REM

1. Restrictions 

2. Encroachments

3. Mineral Rights
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ALTA Form 9 Coverage

CCRs

• Covenant: Agreement to 
act (“affirmative”), or not to 
act (“restrictive”)

• Condition: a contingency, 
the happening of which 
may trigger an action or 
event

• Restriction: Limitation on 
use of the Land

• May be coupled with 
reverter or right of re-entry

Restrictions
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Form 9-06 Coverage - Lender

Paragraph One:

There are no CCRs under which the 
Mortgage lien can be divested, 
subordinated or extinguished, or validity 
impaired.

Unless excepted in Schedule B:

• There are no violations of CCRs

• CCRs do not include an easement, 
lien for liquidated damages, private 
charge or assessment, option to 
purchase, rights of first refusal or prior 
approval of future purchaser/occupant

• There are no recorded notices of 
violations of CCRs

Future Violations of CCRs:

• Future violations causing insured lien to become invalid, 
unenforceable, or lose priority; 

• Loss of Title if the lender acquires Title in satisfaction of the 
indebtedness

28
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Impact of Form 9 – Loan Policy

• Affirmatively assures continuing priority and enforceability 
of insured lien

• Assures the lender that Title will not be lost if acquired by 
insured in satisfaction of debt

• Any violation of CCR will not result in final court order or 
judgment denying right to maintain existing improvement

30

• Requires the lender and 
owner to be put on 
notice regarding specific 
provisions in the CCRs 
that could result in loss 
or damage.

• Provisions in CCRs 
must be referenced with
specificity in Schedule B

Nationwide Case
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Form 9-06 – Paragraph 1 

• Lender should be put on notice of CCR matters which provide 
for:

• An easement

• Lien for liquidated damages

• Private charge or assessment

• Environmental protections referenced in CCRs may be ignored 
unless:

• There is a recorded notice of violation, or 

• Violation could affect lien priority or enforcement

• Option to purchase

• Right of first refusal

• Prior approval of purchaser or occupant

32

Form 9.1 or 9.2 – Paragraph 1

• Affirmatively assures there are no violations of CCRs 
as of the Date of Policy

• Owner is put on notice of CCR matters which provide for

• An easement

• Right of re-entry

• Possibility of reverter

• Right of forfeiture

• Environmental protections referenced in CCRs may be 
ignored unless notice of violation is recorded

• Option to purchase

• Right of first refusal

• Prior approval of purchaser or 
occupant
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Encroachments Must specifically identify on 
Schedule B:

• Encroachment across 
platted setback line

• Encroachment onto or 
from neighboring land

• Encroachment into 
Sch. B excepted 
easement

Encroachments Form 9 covers the forced 
removal of improvement from 
identified exception

• Encroaching across 
platted setback line

• Encroaching into 
Schedule B excepted 
easement

• Encroaching onto 
neighboring land

34
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Impact of Form 9
• Specific survey exception in Schedule B 

identifies encroachments excepted from 
coverage by the policy

• Form 9 Endorsement assures there are no 
encroachments other than as specifically 
identified on Sch. B

• Form 9 Endorsement affirmatively covers 
damage or loss occasioned by forcible 
removal of improvements from an 
identified encroachment

What if there is no current survey?
36

Survey – Condominium Units

• Waiver of Survey Exception – ALTA 9-06 and 9.2-06 
Endorsements (TN 8.05.06)

• Declaration includes original survey as exhibit

• Reasonable determination no subsequent issues

• Delete standard survey exception & issue Form 9

• See “Form 9 and Survey Requirements When Insuring 
a Condominium, Townhouse, or Cooperative”

• 54 Fund Concept 22 (Feb. 2022)
37
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Surveys for Refinances

• Surveys – Requirements (TN 25.03.06)

• Loan policy upon refinance

• Older survey where no changes have occurred on the property

• Owner affidavit

• Specific survey exception needed for 9-06 or 9.3-06 issuance

• What if there is no survey at all? (for refinances only)

• Platted, single-family residential with prior policy 

• Standard survey exception removed from prior policy

• Specific survey exception carried forward from prior policy if providing Form 9 
coverages

38

Prior Survey

Surveys – Requirements 
(TN 25.03.06)

• Owner’s policy

• Platted, single-family residential

• Satisfactory prior survey

• Survey certified to prior or current owner

• Seller to furnish affidavit

39
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Form 9 without Survey?

• The ALTA 9-06 endorsement (Restrictions, Encroachments, Minerals) 
is attached to this policy as Endorsement No._________ Element of 
coverage 1(b)(1) thereof is hereby modified to read as follows: 

• There are no present violations on the Land of any enforceable covenants, 
conditions, or restrictions

• Elements of coverage 1(b)(3), 1(b)(4), 3(a), 4, and 5 are hereby deleted 
from the endorsement in their entirety

• Caveat: If survey needed to determine if CCR has been violated, 
endorsement may not be given without survey examination

• Page 7-92 Fund Procedures Handbook (2021) 40

When location of easements or rights-of-way of record, other than 
those on record plats, is required, this information must be furnished to 
the surveyor and mapper
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1. Severance of “mineral estate” 
from the “surface estate”

2. There is an exercise of right of 
entry (R/E)

3. Causing damage to:
• existing improvements (loan 

policy)

• existing buildings (owner 
improved) or 

• future buildings (owner 
unimproved)

On-Demand Webinar - Buried Treasure: 
Mineral & Subsurface Rights

Mineral Rights

Examples

1. Deed Reservation: “Reservation of all oil, gas and minerals and 
rights thereto as described in that certain Fee Simple Deed 
[recording information]…”

2. Automatic Reservation: “This Quit Claim Deed made this 23 day 
of October 2018 between Town of Micanopy, a Florida municipal 
corporation whose post office address is…”

3. Deed to mineral rights:  Legal Description: “Interest in and to all 
the oil, gas, and other minerals of every kind and character in, on 
or under, or that may be produced from that certain tract or parcel 
of land situated in…”

43
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Right of Entry

If Right of Entry is not 
released, Form 9 may 
be given if element of 
coverage is removed; 
or upon appropriate 
underwriting risk 
analysis

44

Analysis

1. Has mineral estate been severed by deed, reservation 
or operation of law?

2. Is Right of Entry released or extinguished by operation 
of law?

• Marketable Record Title Act (MRTA) – private land transfers

• Sec. 270.11(3), F.S. (less than 20 acres) – public land transfers

3. Is Right of Entry likely to be exercised?

45
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Deleting Form 9 Coverage – Mineral Rights 

When Right of Entry has not been released, add following to Schedule B

“Notwithstanding anything contained herein to the contrary, the following 
coverage is hereby deleted…”

Element of coverage 3(b) of the ALTA 9-06 endorsement

Element of coverage 4 of the ALTA 9.3-06 endorsement

Element of coverage 2 of the ALTA 9.1-06 endorsement

Element of coverage 2(b) of the ALTA 9.2-06 endorsement

• See also “Addressing Oil, Gas and Mineral Reservations Held by State 
and Local Governments”, 51 Fund Concept 111 (Nov. 2019) 46

Why do Lenders 
ask for it?

47
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Loan Policy Coverages

• Covered risks in Policy 
Jacket do not include REM 
coverage

• Schedule B includes 
exceptions to coverage

• Lenders require REM 
coverage to sell loans on the 
secondary mortgage market

48

How to Issue It
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Determination of 
Insurability 
Required 

• Sec. 627.7845(1), F.S.

• “A title insurer may not issue a 
title insurance commitment, 
endorsement, or title insurance 
policy until the title insurer has 
caused to be made a determination 
of insurability based upon the 
evaluation of a reasonable title 
search...and such other information 
as may be necessary…”

Procedure

Review recorded and known instruments containing CCRs

• Determine if any could divest, subordinate, or extinguish the insured 
lien or affect its validity, priority or enforcement (e.g., HOA lien priority)

• List as exceptions any existing setback violations

• Add note in Sch. B to an excepted CCR if it provides for an easement, 
option to purchase, right of first refusal, or prior approval of future 
purchaser or occupant; lien for liquidated damages, private charge or 
assessment, right of re-entry, or possibility of reverter or right of 
forfeiture – NOTICE to lender and owner

• If CCR imposes easement it must be separately listed on Schedule B
51
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Procedure (continued)

• Confirm future violations will not affect lien or cause reversion of 
title

• Lack of existing violations should be supported by affidavit of person 
with knowledge

• Physical violations may require survey examination

• Make Schedule B exception for recorded notices of violations of 
CCRs related to environmental protection

52

Procedure (continued)

• Provide surveyor with Schedule B recorded documents which 
identify easement; require inclusion on survey map

• Examine survey and identify encroachments across platted 
setback lines, across property boundary lines and into 
easements

• Draft specific survey exception itemizing each encroachment

• Determine if any encroachment warrants exclusion of Form 9 
element of coverage; if so, add exclusion language to specific 
survey exception draft

53
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Specific Survey Exception
• Encroachments, encumbrances, violations, variations, or adverse 

circumstances, if any, actually shown on the survey prepared by 
_______, dated ______, bearing Job # ______:

a. [itemize specific survey matter];

b. [itemize specific survey matter];

c. [itemize specific survey matter]

• If an improvement encroaches upon an easement add:

“ALTA Endorsement 9-06 element of coverage no. 3(a) 
shall not apply with respect to this encroachment.” 54

Minor Violations of Setbacks – TN 28.01.03

Affirmative coverage over minor setback lines – consider:

• Loan to value – at least 10% equity cushion

• Nature of improvement (permanent v. easily removable)

• Severity of issue (10% or less of setback impacted)

• Uniqueness (common to neighborhood)

• No reverter

• Any current objections or legal proceedings
55
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A Deep Dive Into 
the Form 9

Kara Scott
Legal Education Attorney

Thank you
for your time and attention

For more information please contact:

Kara Scott
KScott@TheFund.com
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ALTA ENDORSEMENT 9-06 RESTRICTIONS, ENCROACHMENTS, MINERALS - LOAN POLICY  

(With Florida Modifications) 

OLD REPUBLIC NATIONAL TITLE INSURANCE COMPANY 

Endorsement No. To Policy No. 

The insurance provided by this endorsement is subject to the Exclusions from Coverage, the Exceptions from Coverage contained in 
Schedule B, and the Conditions in the policy. 
  The company insures the owner of the Indebtedness secured by the Insured Mortgage against loss or damage sustained by reason of: 

1. Any incorrectness in the assurance that, at Date of Policy:
(a) There are no covenants, conditions or restrictions under which the lien of the Mortgage referred to in Schedule

A can be divested, subordinated or extinguished, or its validity, priority or enforceability impaired.
(b) Unless expressly excepted in Schedule B:

(1) There are no present violations on the Land of any enforceable covenants, conditions or restrictions, nor do
any existing improvements on the land violate building setback lines shown on a plat of subdivision recorded or
filed in the Public records.

(2) Any instrument referred to in Schedule B as containing covenants, conditions or restrictions on the land does
not, in addition, (i) establish an easement on the Land; (ii) provide a lien for liquidated damages; (iii) provide for a
private charge or assessment; (iv) provide for an option to purchase, a right of first refusal or the prior approval of
a future purchaser or occupant.

(3) There is no encroachment of existing improvements located on the Land onto adjoining land, nor any
encroachment onto the Land of existing improvements located on adjoining land.

(4) There is no encroachment of existing improvements located on the Land onto that portion of the Land subject
to any easement excepted in Schedule B.

(5) There are no notices of violation of covenants, conditions and restrictions relating to environmental protection
recorded in the Public Records.

2. Any future violation on the Land of an existing covenant, condition or restriction occurring prior to the acquisition of
title to the estate or interest in the Land, provided the violation results in:

(a) invalidity, loss of priority or unenforceability of the lien of the Insured Mortgage; or
(b) loss of Title to the estate or interest in the Land if the Insured shall acquire Title in satisfaction of the Indebtedness
secured by the Insured Mortgage.

3. Damage to existing improvements (excluding lawns, shrubbery or  trees):
(a) which are located on or encroach upon that portion of the Land subject to any easement excepted in Schedule
B, which damage results from the exercise of the right to maintain the easement for the purpose for which it was
granted or reserved; or
(b) which results from the future exercise of any right to use the surface of the Land for the extraction or development
of minerals excepted from the description of the Land or excepted in Schedule B.

4. Any final court order or judgment requiring the removal from any land adjoining the Land of any encroachment
excepted in Schedule B.

5. Any final court order or judgment denying the right to maintain any existing improvement on the Land because of any
violation of covenants, conditions or restrictions or building setback lines shown on a plat of subdivision recorded or filed
in the Public Records.

Wherever in this endorsement the words "covenants, conditions or restrictions" appear, they shall not be deemed to refer to 
or include the terms, covenants, conditions or limitations contained in an instrument creating a lease. 

As used in paragraph 1(b)(1) and 5, the words "covenants, conditions or restrictions" shall not be deemed to refer to or 
include any covenants, conditions or restrictions relating to environmental protection. 

The failure to expressly except any matter delineated in paragraphs 1(b)(1), 1(b)(2) or 1(b)(5) of this endorsement constitutes 
the Company’s agreement to indemnify against loss or damage resulting from any matters delineated in paragraphs 1(b)(1), 
1(b)(2) or 1(b)(5) only and provides no coverage for any other matters set forth in the covenants, conditions and restrictions.  

 This endorsement is made a part of the policy and is subject to all of the terms and provisions thereof and of any prior 
endorsements thereto.  Except to the extent expressly stated, it neither modifies any of the terms and provisions of the policy and 
any prior endorsements, nor does it extend the effective date of the policy and any prior endorsements, nor does it increase 
the face amount thereof. 

Name of Agent Agent No. 

Old Republic National Title Insurance Company 

Agent’s Signature By   Carolyn Monroe 
President 

ALTA 9-06 Endorsement - Restrictions, Encroachments, Minerals (Florida Modified) (rev. 12/01/13) 



ALTA 9.3-06 Endorsement – Restrictions, Encroachments, Minerals (with Florida Modifications) 

 

ALTA ENDORSEMENT 9.3-06 RESTRICTIONS, ENCROACHMENTS, MINERALS 

(With Florida Modifications) 
 

OLD REPUBLIC NATIONAL TITLE INSURANCE COMPANY 
 
Attached to Policy Number _______________ 
 
The insurance provided by this endorsement is subject to the Exclusions from Coverage, the Exceptions from Coverage contained in 
Schedule B, and the Conditions in the policy. 
 
The Company insures the owner of the Indebtedness secured by the Insured Mortgage against loss or damage sustained by reason of: 
 
1.    Any incorrectness in the assurance that, at Date of Policy:  
 a.  There are no covenants, conditions, or restrictions under which the lien of the Insured Mortgage can be divested, subordinated, or 

extinguished or its validity, priority, or enforceability impaired. 
 b.  Unless expressly excepted in Schedule B, 
 i.    There are no present violations on the Land of any enforceable covenants, conditions, or restrictions, or existing improvements  
   on the Land that violate any building setback lines shown on a plat of subdivision recorded or filed in  the Public Records. 
 ii.  Any instrument referred to in Schedule B as containing covenants, conditions, or restrictions on the Land does not, in addition,  
        (A) establish an easement on the Land, (B) provide a lien for liquidated damages, (C) provide for a private charge or assessment, 
        (D) provide for an option to purchase, a right of first refusal, or the prior approval of a future purchaser or occupant. 
 iii.  There is no encroachment of existing improvements located on the Land onto adjoining land nor any encroachment onto the  
   Land of existing improvements located on adjoining land. 
 iv.  There is no encroachment of existing improvements located on the Land onto that portion of the Land subject to any  

       easement excepted in Schedule B. 
 v.   There are no notices of violation of covenants, conditions, or restrictions relating to environmental protection recorded  
   or filed in the Public Records 
2.  Any future violation on the Land of any existing covenants, conditions, or restrictions occurring prior to the acquisition of Title by the  
 Insured, provided the violation results in:  

a. invalidity, loss of priority, or unenforceability of the lien of the Insured Mortgage; or 
b. loss of Title if the Insured shall acquire Title in satisfaction of the Indebtedness. 

3.  Damage to improvements existing at Date of Policy, excluding lawns, shrubbery, or trees, located or encroaching on that portion of the  
 Land subject to any easement excepted in Schedule B, which damage results from the exercise of the right to maintain the easement for 
 the purpose for which it was granted or reserved. 
4.  Damage to improvements existing at Date of Policy excluding lawns, shrubbery, or trees, located on the Land resulting from the future  
 exercise of any right to use the surface of the Land for the extraction or development of minerals excepted from the description of the  
 Land or excepted in Schedule B. 
5.  Any final court order or judgment requiring the removal from any land adjoining the Land of any encroachment excepted in Schedule B. 
6.  Any final court order or judgment denying the right to maintain any existing improvements on the Land because of any violation of  

covenants, conditions, or restrictions, or building setback lines shown on a plat of subdivision recorded or filed in the Public Records at 
Date of Policy. 
 

Wherever in this endorsement the words "covenants, conditions, or restrictions" appear, they do not include the terms, covenants, conditions, 
or limitations contained in an instrument creating a lease. 

As used in paragraphs 1.b.i. and 6, the words “covenants, conditions, or restrictions” do not include any covenants, conditions, or restrictions 
(a) relating to obligations of any type to perform maintenance, repair, or remediation on the Land, or (b) pertaining to environmental 
protection of any kind or nature, including hazardous or toxic matters, conditions, or substances, except to the extent that a notice of a 
violation or alleged violation affecting the Land has been recorded or filed in the Public Records at Date of Policy and is not excepted in 
Schedule B. 

The failure to expressly except any matter delineated in paragraphs 1.b.i., 1.b.ii. or 1.b.v. of this endorsement constitutes the Company’s 
agreement to indemnify against loss or damage resulting from any matters delineated in paragraphs 1.b.i., 1.b.ii. or 1.b.v. only and provides 
no coverage for any other matters set forth in the covenants, conditions and restrictions. 

This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any of the terms and provisions of the 
policy, (ii) modify any prior endorsements, (iii) extend the Date of Policy, or (iv) increase the Amount of Insurance. To the extent a provision 
of the policy or a previous endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. Otherwise, 
this endorsement is subject to all of the terms and provisions of the policy and of any prior endorsements. 

     
 

                 
                 Name of Agent                    Old Republic National Title Insurance Company 
         

           By:  Carolyn Monroe    

                                President       
Agent’s Signature                      



ALTA ENDORSEMENT FORM 9.1-06
RESTRICTIONS, ENCROACHMENTS, MINERALS - -4,&/§0 .-*)$5 - UNIMPROVED LAND

(With Florida Modifications)

OLD REPUBLIC NATIONAL TITLE INSURANCE COMPANY

Endorsement No. To Policy No.   

The insurance provided by this endorsement is subject to the Exclusions from Coverage, the Exceptions from 

Coverage contained in Schedule B, and the Conditions in the policy.

The Company insures the insured against loss or damage sustained by reason of:

1. The existence, at Date of Policy, of any of the following unless expressly excepted in Schedule B.

(a) Present violations on the land of any enforceable covenants, conditions or restrictions.

(b) Any instrument referred to in Schedule B as containing covenants, conditions or restrictions on the land 

which, in addition, (i) establishes an easement on the land; (ii) provides for an option to purchase, a right 

of first refusal or the prior approval of a future purchaser or occupant; or (iii) provides a right of reentry, 

possibility of reverter or right of forfeiture because of violations on the land of any enforceable covenants, 

conditions or restrictions.

(c) Any encroachment onto the land of existing improvements located on adjoining land.

(d) Any notices of violation of covenants, conditions and restrictions relating to environmental protection 

recorded or filed in the public records.

2. Damage to buildings constructed on the land after Date of Policy resulting from the future exercise of any 

right existing at Date of Policy to use the surface of the land for the extraction or development of minerals 

excepted from the description of the land or excepted in Schedule B.

Wherever in this endorsement the words "covenants, conditions or restrictions" appear, they shall not be deemed 
to refer to or include the terms, covenants, conditions or limitations contained in an instrument creating a lease.

As used in paragraph  1(a)  the  words  "covenants,  conditions  or  restrictions"  shall  not  be  deemed 
to   refer   to   or   include   any   covenants,   conditions   or   limitations   relating   to   environmental   protection.

Thefailuretoexpresslyexceptanymatterdelineatedinparagraphs1(a),(b)or(d)ofthisendorsementconstitutesthe 
$CAD6BL§F agreement to indemnify against loss or damage resulting from any matters delineated in paragraphs 1(a),

(b) or (d) only and provides no coverage for any other matters set forth in the covenants, conditions and restrictions.

This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any of 
the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of Policy, 
or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous endorsement 
is inconsistent with an express provision of this endorsement, this endorsement controls. Otherwise, this 
endorsement  is  subject  to  all  of  the  terms  and  provisions  of  the  policy  and  of  any  prior  endorsements.

Name of Agent Agent No.

Old Republic National Title Insurance Company

"<:BG§s Signature By               Carolyn Monroe
            President

ALTA 9.1-06 Endorsement - Restrictions, Encroachments, Minerals - Unimproved Land - Owner's Policy (Florida Modified) (rev. 12/01/13)



ALTA ENDORSEMENT 9.2-06 RESTRICTIONS, ENCROACHMENTS, MINERALS
O3,&/¸0 POLICY - IMPROVED LAND

(With Florida Modifications)

OLD REPUBLIC NATIONAL TITLE INSURANCE COMPANY

Endorsement No. To Policy No.   

The insurance provided by this endorsement is subject to the Exclusions from Coverage, the Exceptions from 
Coverage contained in Schedule B, and the Conditions in the policy. 

The Company insures the Insured against loss or damage sustained by reason of: 

1. The existence, at Date of Policy, of any of the following unless expressly excepted in Schedule B: 
(a) Present violations on the Land of any enforceable covenants, conditions, or restrictions, or any existing 

improvements on the Land which violate any building setback lines shown on a plat of subdivision 
recorded or filed in the Public Records. 

(b) Any instrument referred to in Schedule B as containing covenants, conditions, or restrictions on the Land 
which, in addition, (i) establishes an easement on the Land; (ii) provides for an option to purchase, a right 
of first refusal, or the prior approval of a future purchaser or occupant; or (iii) provides a right of re-entry, 
possibility of reverter, or right of forfeiture because of violations on the Land of any enforceable covenants, 
conditions, or restrictions. 

(c) Any encroachment of existing improvements located on the Land onto adjoining land, or any encroachment 
onto the Land of existing improvements located on adjoining land. 

(d) Any encroachment of existing improvements located on the Land onto that portion of the Land subject 
to any easement excepted in Schedule B. 

(e) Any notices of violation of covenants, conditions, or restrictions relating to environmental protection 
recorded or filed in the Public Records. 

2. Damage to existing buildings at Date of Policy: 

(a) Which are located on or encroach upon that portion of the Land subject to any easement excepted in 
Schedule B, which damage results from the exercise of the right to maintain the easement for the purpose 
for which it was granted or reserved; 

(b) Resulting from the future exercise of any right existing at Date of Policy to use the surface of the Land 
for the extraction or development of minerals excepted from the description of the Land or excepted in 
Schedule B. 

3. Any final court order or judgment requiring the removal from any land adjoining the Land of any encroachment, 
other than fences, landscaping, or driveways, excepted in Schedule B. 

4. Any final court order or judgment denying the right to maintain any existing building on the Land because of 
any violation of covenants, conditions, or restrictions, or building setback lines shown on a plat of subdivision 
recorded or filed in the Public Records at Date of Policy. 

Wherever in this endorsement the words "covenants, conditions, or restrictions" appear, they shall not be deemed 
to refer to or include the terms, covenants, conditions, or limitations contained in an instrument creating a lease. 

As used in paragraphs 1(a) and 4, the words "covenants, conditions, or restrictions" shall not be deemed to 
refer to or include any covenants, conditions or limitations relating to environmental protection. 

The failure to expressly except any matter delineated in paragraphs 1(a), (b) or (e) of this endorsement 
constitutes the $CAD5BM¸G agreement to indemnify against actual monetary loss or damage resulting from any 
matters delineated in paragraphs 1(a), (b) or (e) only and provides no coverage for any other matters set forth in 
the covenants, conditions and restrictions. 

This endorsement is made a part of the policy and is subject to all of the terms and provisions thereof and 
any prior endorsements thereto. Except to the extent expressly stated, it neither modifies any of the terms and 
provisions of the policy and any prior endorsements, nor does it extend the effective date of the policy and any 
prior endorsements, nor does it increase the face amount thereof. 

Name of Agent Agent No.

Old Republic National Title Insurance Company

%-+0463 Signature By  Carolyn Monroe

ALTA 9.2-06 Endorsement - Restrictions, Encroachments, Minerals - 9QJDMSN :KHGBR - Improved Land (Florida Modified) (rev. 12/01/13)
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T H E  A L T A  9 - 0 6 :  S E L E C T E D  I S S U E S  - 
COVENANTS, CONDITIONS, RESTRICTIONS 
AND SURVEYS
BY JALINDA B. (“JAY”) DAVIS, FUND SR. 
UNDERWRITING COUNSEL

The ALTA 9-06 (9-06) is applicable to loan 
policies and is perhaps the most frequently issued 
endorsement. It provides an insured lender with 
several commonly requested a!rmative coverag-
es, most of which concern violations of covenants, 
conditions, restrictions and encroachments. Con-
trary to misconceptions, this endorsement may 
not be issued on an automatic basis due to the 
breadth of the a!rmative coverage provided by 
the endorsement.  Many determinations must be 
made prior to the issuance of the 9-06. This arti-
cle focuses on issues which arise in conjunction 
with the issuance of the 9-06 when the proposed 
insured lands are encumbered by covenants, con-
ditions, restrictions and encroachments or other 
matters revealed by a survey. The insuring guide-
lines reviewed in this article apply similarly to the 
ALTA 9.1-06 and ALTA 9.2-06 endorsements 
which are sometimes issued with owner’s policies.  

Covenants, Conditions, Restrictions.  A com-
mon oversight made in connection with the issu-
ance of the 9-06 is the failure to review record-
ed covenants, conditions and restrictions (CCRs) 
prior to closing only to later discover, post-clos-
ing, that certain terms and conditions of the CCRs 
have been violated resulting in the possibility of 
a claim under the 9-06. While recorded CCRs 
are most commonly associated with condomini-
um properties and properties located in residen-
tial subdivisions, both commercial and residential 
properties conveyed independent of a subdivision 
or condominium project may also be encumbered 
by CCRs. Additionally, a deed conveying a single 
parcel of land may include CCRs. As a result, it is 
important to identify any instrument in the chain 
of title which includes covenants, conditions or 
restrictions and conduct a thorough review for is-
sues which may pose an insuring risk under the 
9-06. 

By its very language, element of coverage 1(a) 
of the 9-06 provides a reminder of the necessity 
to review any instrument containing CCRs. This el-
ement of coverage assures that there are no cov-
enants, conditions or restrictions under which the 
lien of the insured mortgage could be divested, 

subordinated or extinguished or its va-
lidity, priority or enforcement impaired. 
The only way this element of coverage 
can be provided is through review of all 
CCRs which encumber the property to 
be insured for con!rmation that such as-
surance is correct.  

A common misconception is that 
mere insertion of a blanket exception for 
CCRs under Schedule B of the loan pol-
icy may eliminate 9-06 coverage for all 
matters set forth in CCRs encumbering 
the property to be insured. Fund Mem-
bers should examine any instrument 
listed in Schedule B that contains cove-
nants, conditions or restrictions in order 
to determine whether or not any such in-
strument includes any of the items enu-
merated in subparagraphs (i) through 
(iv) of item number 1(b)(2) of the 9-06, 
speci!cally: easements on the land, a lien 
for liquidated damages, a private charge 
or assessment, an option to purchase, a 
right of !rst refusal and prior approval of 
a future purchaser or occupant.

Any of the above enumerated 1(b)
(2) items included in CCRs encumbering 
the property to be insured must be ex-
pressly excepted in Schedule B. For ex-
ample, if a declaration of condominium 
imposes charges, assessments or liens 
and requires prior approval of a future 
purchaser or occupant, the following 
language should be added to the end 
of the paragraph in Schedule B which 
makes exception for the declaration of 
condominium: “…which declaration es-
tablishes and provides for liens, charges, 
assessments and prior approval of a fu-
ture purchaser or occupant.” It is import-
ant to note that by virtue of element of 
coverage 1(a) of the 9-06, the endorse-
ment a!rmatively insures that those 
provisions will not have the e!ect of di-
vesting, subordinating or extinguishing 
the insured mortgage or impairing its 
validity, priority or enforceability. Addi-
tional provisions of CCRs which permit 
change in use or other private rights 
may merit speci!c exception. Any ques-
tions, issues or concerns in connection 
with any of the enumerated 1(b)(2) items 
should be directed to Fund Underwrit-
ing Counsel. For further discussion on 
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element of coverage 1(b)(2) of the 9-06, 
see also “Loan Policy ALTA 9 Endorse-
ment Interpreted,” 38 Fund Concept
44 (Apr. 2006); “ALTA 9 Coverage,” 44 
Fund Concept 100 (Nov. 2012); “Revised 
ALTA Endorsements and Forms,” 46 
Fund Concept 98 (Sep. 2014); and The
Fund Procedures Handbook, Ch. 7.

Surveys.  There are a few common 
misconceptions about coverage under 
the 9-06 as it relates to survey matters. 
The !rst, and perhaps the most common 
misconception, is whether or not a sur-
vey is necessary in order to issue a 9-06. 
Generally speaking, the 9-06 may not be 
issued unless a current survey has been 
obtained. However, some lenders do not 
require surveys in connection with cer-
tain types of loans. The 9-06 may still be 
issued in such a situation, but must be 
modi!ed by way of the following spe-
cial language which must be inserted in 
Schedule B of the loan policy:

“The ALTA 9-06 endorsement (Re-
strictions, Encroachments, Minerals) is 
attached to this policy as Endorsement 
No. ___. Element of coverage 1(b)(1) 
thereof is hereby modi!ed to read as fol-
lows: ‘There are no present violations on 
the Land of any enforceable covenants, 
conditions, or restrictions.’ Elements of 
coverage 1(b)(3), 1(b)(4), 3, 4 and 5 are 
hereby deleted from the endorsement in 
their entirety.” See The Fund Procedures 
Handbook, Ch. 7. Exceptions permitting 
deletion of the standard survey excep-
tion and providing full 9-06 coverage 
are detailed within TN 25.03.06(B).

Another misconception concern-
ing survey matters and coverage under 
the 9-06 involves encroachments. For 
example, consider elements of cover-
age 1(b)(3) and 1(b)(4) of the 9-06. El-
ement of coverage 1(b)(3) assures that, 
unless expressly excepted in Schedule B, 
there are no encroachments of existing 
improvements located on the insured 
property which encroach onto adjoining 
land and there are no encroachments of 
existing improvements located on ad-
joining land which encroach onto the 
insured property. Element of coverage 
1(b)(4) assures that, unless expressly ex-

cepted in Schedule B, there are no encroachments 
of existing improvements located on any portion 
of the insured property subject to an easement 
excepted in Schedule B. Therefore, any existing 
encroachment falling under item 1(b)(3) or 1(b)
(4), must be speci!cally set out as an exception 
in Schedule B of the loan policy for disclosure 
purposes. Listing of 1(b)(3) and 1(b)(4) type en-
croachments in Schedule B of the loan policy re-
moves the a!rmative coverage under item num-
ber 1 of the 9-06. However, special consideration 
must be given to whether a!rmative coverage 
will be provided under item numbers 3, 4 or 5 of 
the 9-06 for speci!c encroachments and matters 
as scheduled in Schedule B. This a!rmative cov-
erage is automatically provided unless speci!cally 
excluded by an additional Schedule B exception. 
A determination of such coverage depends on the 
nature of the encroachment and whether or not 
it falls under item number 3, 4 or 5 of the 9-06. 
More importantly, unless such an encroachment 
is minor and poses little risk pursuant to under-
writing guidelines as set forth in TN 25.03.07 and 
The Fund Procedures Handbook, Ch. 7, such en-
croachment requires Fund Underwriting Counsel 
authorization before a!rmative coverage under 
the 9-06 may be provided.

For example, in connection with element of 
coverage 1(b)(4), subparagraph 3(a) of the 9-06 
provides coverage for damage to existing im-
provements (excluding lawns, shrubbery or trees) 
located within an easement resulting from exer-
cising the right to maintain the easement for the 
purpose for which the easement was granted or 
reserved. If there are no improvements located 
upon the portion of the insured property subject 
to an easement, subparagraph 3(a) poses no prob-
lem. In general, however, this coverage may still 
be provided where encroachments of improve-
ments onto typical utility or drainage easements 
exist, as long as the improvement is removable 
and relatively minor (e.g., a fence or driveway) 
and there should be at least a 10% equity cushion 
in the subject property. Any facts falling outside 
these general guidelines must be discussed with 
and approved by Fund Underwriting Counsel. See 
The Fund Procedures Handbook, Ch. 7.

In connection with item number 1(b)(3), item 
number 4 of the 9-06 provides coverage for loss 
or damage arising from a !nal judgment requir-
ing the removal of any encroachment from the 
insured property onto neighboring land. Any 
transaction involving such an encroachment must 
be reviewed with Fund Underwriting Counsel.  
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Encroachments that are insigni!cant, minor and 
easily removable present less risk but still require 
evaluation pursuant to underwriting guidelines. If 
there is any indication of a boundary dispute, ele-
ment of coverage number 4 may not be provided. 
It is important to note that item number 4 of the 
9-06 does not provide coverage for encroach-
ments of improvements from adjoining lands onto 
the insured property or other encroachment mat-
ters. See The Fund Procedures Handbook, Ch. 7.

In connection with item number 1(b)(1), element 
of coverage number 5 of the 9-06 provides cov-
erage for loss or damage arising from a !nal judg-
ment denying the right to maintain any existing 
improvement because of a violation of covenants, 
conditions or restrictions or platted setback lines. 
This element of coverage may be provided for in-
signi!cant or minor encroachments that comply 
with underwriting guidelines, otherwise this ele-
ment of coverage should not be provided without 
prior approval by Fund Underwriting Counsel. For 
more information on insuring requirements and 
guidelines as to this element of coverage, see The 
Fund Procedures Handbook, Ch. 7. 

Notwithstanding the foregoing, it is important 
to note that in the event an element of coverage 
provided under the 9-06 is not provided in a par-
ticular transaction, there must be an appropriate 
notation in the paragraph of Schedule B contain-
ing the exception. For example, if a building en-
croaches 30 feet onto adjoining land, this must 
be listed as a Schedule B exception (per element 
of coverage 1(b)(3)), and the following language 
must be added:

“Element of coverage No. 4 of the ALTA 9-06 
endorsement (Restrictions, Encroachments, Min-
erals) shall not apply with respect to the aforesaid 
encroachment.” See The Fund Procedures Hand-
book, Ch 7.

Finally, pursuant to TN 25.03.07(3)(b), Fund 
Members may use either a general survey excep-
tion or a speci!c survey exception which lists all 
survey matters. However, the 9-06 may not be 
provided where a general survey exception is 
used in a loan policy.  When a 9-06 endorsement 
is issued with a loan policy, and when either an 
ALTA 9.1-06 or 9.2-06 endorsement is issued with 
an owner’s policy, the speci!c survey exception 
must be used. The following is an example of the 
speci!c survey exception:

This policy does not insure against loss or dam-

age by reason of the following excep-
tions:

Any rights, easements, interests or 
claims which may exist by reason of, or 
re!ected by, the following facts shown on 
the survey prepared by Ronald Thomp-
son Surveyors, LLC dated September 
27th, 2015, bearing Job #3255-2015:

A. Encroachment of concrete drive 
upon utility easement in favor of 
Florida Power on the Northeasterly 
boundary of the Property. 

B. Encroachment of portable wood 
frame shed upon platted building 
setback line on the Southwesterly 
boundary of the Property.  

C. Encroachment of brick paver and 
fence upon the 60 foot drain-
ing easement along the Southerly 
boundary of the Property.

The following general survey excep-
tion may be used when the 9-06 is not 
provided to the insured lender and nei-
ther the ALTA 9.1-06, nor the ALTA 9.2-
06 is issued to the insured owner:

This policy does not insure against 
loss or damage by reason of the follow-
ing exceptions: 

Encroachments, overlaps, bound-
ary line disputes and any other matters 
which would be disclosed by an accurate 
survey and inspection of the premises; 
alternatively, if a survey meeting the re-
quirements of Sec. 627.7842(1)(a), F.S., 
is presented, then only those encroach-
ments, overlaps, boundary line disputes, 
and other matters which are actually 
shown on the survey presented to and 
relied upon by the underwriter in the is-
suance of this policy.

Conclusion:  Before closing and is-
suing the 9-06, ALTA 9.1-06 or ALTA 
9.2-06, it is imperative to review all in-
struments in the chain of title contain-
ing covenants, conditions or restrictions. 
Provisions which provide for easements 
on the land, a lien for liquidated damag-
es, private charges or assessments, op-
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Restrictions, Encroachments,
Minerals Endorsement Loan Policy
(ALTA 9-06)
To fill out this form, refer to the Example of Restrictions, Encroachments, Minerals Endorsement

Loan Policy (ALTA 9-06).

Purpose
The ALTA 9-06 endorsement is used only with loan policies. It provides the Insured with several

commonly requested affirmative coverages, most of which concern violations of restrictions and

encroachments. The coverage is identical to the previous Florida Form 9 (FF9) endorsement. The

ALTA 9-06 may be used with the MF6/M21 loan policy pursuant to underwriting guidelines set forth

below.

Note: This endorsement may not be issued on an automatic basis. Many determinations must be

made by the title agent.

Requirements for Issuance
Numbered paragraphs in this section refer to elements of coverage:

1(a) Element of coverage 1(a) assures that there are no covenants, conditions, or restrictions

under which the lien of the Insured Mortgage could be divested, subordinated, or extinguished, or

its validity, priority, or enforcement impaired. This element of coverage may be given once the title

agent determines that the assurance is correct. (Although not expressly stated in the endorsement,

the reference to covenants, conditions, or restrictions should be considered those of Public Record

or of which the examiner has actual knowledge.)

1(b) This element of coverage requires that certain matters be expressly excepted in Schedule B.

All of the other elements of coverage of this endorsement, in effect, provide affirmative coverage

as to such matters.

1(b)(1) The first portion of element of coverage 1(b)(1) concerns the absence of existing violations

of any covenants, conditions, or restrictions. Any existing violations must be listed as exceptions in

Schedule B. Normally, evidence that no violations exist will consist, at the very least, an affidavit

from the owner. A survey might also be needed.

Of course, the exact nature of the proof required to establish the nonexistence of violations will

depend upon the terms of the covenants, conditions, and restrictions and the particular facts and

circumstances involved. Particular caution must be exercised when a violation could occur without



Copyright © 2024 Attorneys' Title Fund Services, LLC.

physical evidence such as violation of a restriction against serving alcohol beverages on the

premises.

The second portion of element of coverage number 1(b)(1) concerns the absence of violations of

plat setback requirements. Exception must be made in Schedule B for any violations of plat

setback requirements. Such violations should be revealed by the current survey.

1(b)(2) As to element of coverage 1(b)(2), the issuing title agent must examine any instruments

listed in Schedule B that contain covenants, conditions, or restrictions, in order to determine

whether any such instrument includes any of the items enumerated in subparagraphs (i) through

(iv). That is, any instruments listed in Schedule B that contain covenants, conditions, or restrictions

must be reviewed to determine whether they contain easements, liens for liquidated damages,

private charges or assessments, or provide for options to purchase, rights of first refusal, or prior

approval of a future purchaser or occupant. Any such item must be expressly excepted in

Schedule B.

Example: If subdivision restrictions impose a maintenance assessment upon the lot owner, such

assessment should be specifically listed as an exception in Schedule B.

Rather than expressly and in detail listing the items enumerated in this element of coverage, it is

sufficient to use generic language, provided that it meets the lender's approval.

Example: In the paragraph of Schedule B that describes a Declaration of Condominium, the

following language might be added: "Such Declaration of Condominium establishes and provides

for easements, liens, charges, assessments, an option to purchase, a right of first refusal, and the

prior approval of a future purchaser or occupant.

Please note that, by virtue of element of coverage number 1(a), the endorsement affirmatively

insures that those provisions will not have the effect of divesting, subordinating, or extinguishing

the Mortgage, or impairing its validity, priority, or enforceability.

1(b)(3) Element of coverage 1(b)(3) assures that, unless listed in Schedule B, there is no

encroachment of existing improvements located on the Land onto adjoining land, nor any

encroachment onto the Land of existing improvements located on adjoining land. Any such

encroachments (which would be shown on the survey) must be listed as Schedule B exceptions.

Example: If there is a slight fence encroachment from the subject Land onto the neighboring land,

a Schedule B exception would be inserted as follows: "Encroachment of wood fence along the

southerly boundary of Land, as revealed by the survey prepared by XYZ Surveying Company

dated May 2, 1991, bearing job number 1234.

Please note that element of coverage number 4 of this endorsement has the effect of providing

affirmative coverage as to loss or damage sustained by reason of a final court order or judgment
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requiring the removal of an encroachment onto adjoining land.

1(b)(4) Element of coverage 1(b)(4) assures that, unless listed in Schedule B, there is no

encroachment of existing improvements located on the Land onto that portion of the Land subject

to any easement excepted in Schedule B. Appropriate Schedule B exceptions must be made for

improvements located within easement areas. The survey must show all easements excepted in

Schedule B, in order to determine whether any such encroachment exists.

If the Land is a condominium unit, the survey exception is often waived without obtaining a current

survey. The requirements are set forth in TN 08.05.06B. The ALTA 9-06 may still be provided,

unless there is evidence of encroachments occurring subsequent to the original survey that was

attached to the Declaration of Condominium.

1(b)(5) Element of coverage 1(b)(5) assures that there are no notices of violations of covenants,

conditions, and restrictions related to environmental protection recorded in the Public Records. If

any such notices are recorded, this coverage cannot be given, and the notices must be listed as

Schedule B exceptions.

2. Element of coverage number 2 insures against loss or damage sustained by reason of future

violations of existing covenants, conditions, or restrictions, if the violation results in either the

impairment or loss of the lien of the Insured Mortgage or loss of Title to the Land if the Insured

acquires Title in satisfaction of the secured debt. This element of coverage may be provided if the

issuing title agent has carefully reviewed the covenants, conditions, or restrictions, and determined

that any future violation of any existing covenants, conditions, or restrictions will not affect the lien

of the Insured Mortgage or cause a reversion of the Title. The vast majority of covenants,

conditions, and restrictions will not have any such effect.

3. Element of coverage number 3 contains two parts, both of which provide coverage as to loss or

damage sustained by reason of damage to existing improvements. The first part, contained in

subparagraph 3(a), concerns improvements located within easement areas and damage resulting

from the exercise of the right to maintain the easement for the purpose for which it was granted or

reserved. The second part, contained in subparagraph 3(b), concerns damage resulting from the

future exercise of rights of entry for the extraction or development of minerals.

3(a) If there are no improvements located upon the portion of the Land that is subject to an

easement, the first part of element of coverage number 3 poses no problem. In general, this

coverage may still be provided where encroachments of improvements onto typical utility or

drainage easements exist, so long as the improvement is removable (e.g., a fence or driveway)

and it is relatively minor. Preferably, there should be at least ten percent (10%) equity cushion

(e.g., mortgage amount of $90,000.00 and fair market value of $100,000.00). Facts falling outside

these general guidelines should be discussed with Fund underwriting counsel.
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3(b) The second portion of element of coverage 3 may always be provided if Schedule B contains

no exceptions for mineral interests and the legal description of the subject Land does not except

any mineral interests. If mineral interests exist, this element of coverage may not be given unless:

(i) the holders of the mineral interests have released rights of entry (by a duly executed and

recorded instrument); or (ii) the mineral interests have been released by operation of law. Refer to 

TN 27.01.02 and TN 27.04.01C.

4. Element of coverage number 4, which provides coverage as to loss or damage arising from a

final judgment requiring the removal of any encroachment from the Land onto neighboring land,

may always be provided when no encroachments onto adjoining Land are excepted in Schedule B.

If such encroachments do exist, the issuing title agent, possibly in consultation with Fund

underwriting counsel, must assess the degree of risk of the entry of a court order or judgment

requiring the removal of the encroachment and what impact that could have (i.e., loss or damage)

on the insured lender. If there is any indication of a boundary dispute, this element of coverage

may not be given.

Many such encroachments will be insignificant, and easily removable, such as a fence being a few

inches over the property line or part of a concrete pad extending onto adjoining land. If the minor

encroachments have existed for a long time without objection, the risk is diminished even further. If

the court-ordered removal of the encroachment would affect the lender's security, or if the amount

of the mortgage exceeds ninety percent (90%) of the fair market value of the Land, this element of

coverage should not be given without first securing approval from Fund underwriting counsel.

When the building itself encroaches onto adjoining land, this coverage will not be available except

in unusual circumstances.

5. Similar determinations must be made in connection with element of coverage number 5, when

there are violations of covenants, conditions, or restrictions or platted setback requirements. This

element of coverage provides insurance as to loss or damage arising from a final judgment

denying the right to maintain any existing improvement because of a violation of covenants,

conditions, or restrictions or platted setback lines.

When setback violations are an issue, the guidelines are as follows:

The instrument that imposes the setback requirement must not contain a reverter clause.

The structure or improvement that violates the setback requirement must be completed.

The violation should not be more than ten percent (10%) of the total setback requirement. (For

example, if the setback requirement is 25 feet, the maximum violation allowable would be 2.5 feet).

There must be no proceeding pending, and so far as the title agent knows or can determine by

inquiry, no current objection to the violation and no indication of any future proceeding in
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connection with the violation.

In element of coverage number 5, affirmative coverage is provided against loss or damage

sustained by reason of "[a]ny final court order or judgment denying the right to maintain any

existing improvement on the land because of any violation of... building setback lines shown on a

[recorded] plat..." Coverage is not provided as to loss or damage resulting from violations of law,

but is limited to violations of platted setback requirements.

Exclusion from coverage number 1 (in the loan policy) expressly excludes from coverage "[a]ny

law ordinance, permit, or governmental regulation (including those relating to building and zoning)

restricting, regulating, prohibiting, or relating to (i) the occupancy, use or enjoyment of the Land; (ii)

the character, dimensions, or location of any improvement now or hereafter erected on the land....

or the effect of any violation of any such law, ordinance or governmental regulation." If, there is a

violation of local law, we strongly recommend this be disclosed to the Insured, notwithstanding the

lack of coverage in either the policy or the endorsement. No policy exception is required absent

recorded notice of violation or intent to enforce.

If there are violations of covenants, conditions, or restrictions, or platted setback requirements

falling outside the guidelines set forth above, this element of coverage may not be given without

prior approval by Fund underwriting counsel.

Schedule B - Exceptions
In the event that any element of coverage provided within this endorsement is not given in a

particular transaction, there must be an appropriate notation in the paragraph of Schedule B

containing the exception.

Example: If a building encroaches 30 feet onto adjoining land, this would be listed as a Schedule

B exception (per element of coverage 1(b)(3), and the following language would be added:

"Element of coverage No. 4 of the ALTA 9.06 endorsement (Restrictions, Encroachments,

Minerals) shall not apply with respect to the aforesaid encroachment.

Generally speaking, the ALTA 9-06 endorsement may not be issued unless a current survey has

been obtained. Some lenders do not require current surveys in connection with certain types of

loans.

The ALTA 9-06 may still be given in such situations, but must be modified by way of the following

special language inserted under Schedule B:

The ALTA 9-06 endorsement (Restrictions, Encroachments, Minerals) is attached to this policy as Endorsement

No._________ Element of coverage 1(b)(1) thereof is hereby modified to read as follows: 'There are no present

violations on the Land of any enforceable covenants, conditions, or restrictions.' Elements of coverage 1(b)(3),

1(b)(4), 3, 4, and 5 are hereby deleted from the endorsement in their entirety.
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Of course, before giving the elements of coverage remaining in the endorsement after it has been

so modified, the applicable instructions set forth above must be followed. Also, if the covenants,

conditions, or restrictions are such that a survey would be necessary to determine whether there is

an existing violation, the endorsement should not be given without obtaining and reviewing a

current survey.

Issuance with Commitment
Lenders occasionally request that various endorsements be issued with the title insurance

commitment, as well as with the final loan policy. Technically, it is improper to give the ALTA 9-06

endorsement (or any other endorsement) with a commitment, since there is not yet any

"Indebtedness secured by the Insured Mortgage." Furthermore, the survey and other necessary

documentation are rarely available at the time the commitment is issued.

One way to satisfy a lender in this situation is to indicate, under Part II of Schedule B of the

commitment, the following:

The ALTA 9-06 endorsement shall be issued together with the ALTA loan policy to be based upon this commitment,

provided that all underwriting requirements pertaining to the issuance thereof are satisfied.

If desired, a sample of the ALTA 9-06 endorsement may be attached as an exhibit to the

commitment. Rather than using the intentionally broad "all underwriting requirements" language,

the title agent may of course specifically delineate the requirements for the issuance of the ALTA

9-06 endorsement. Also, in the rare instance where the survey and other necessary documentation

are available. at the time the commitment is issued, a "pro forma" ALTA 9-06 endorsement may be

attached to the commitment, with appropriate corresponding Schedule B exceptions.

Checklist for ALTA 9.06 Endorsement
This checklist should help the title agent to determine whether the affirmative coverage provided by

the ALTA 9-06 endorsement can be given.

Element of Coverage (1)
1(a) Are there any covenants, conditions, or restrictions under which the lien of the insured

mortgage could be divested, subordinated, or extinguished, or its validity, priority, or enforcement

impaired? If not, this element of coverage may be given.

1(b)(1) The following must be listed as Schedule B Exceptions: Any existing violations of

covenants, conditions, or restrictions, or any violations of plat setback requirements.

1(b)(2) Examine instruments listed in Schedule B containing covenants, conditions, or restrictions,

and note in Schedule B any easements, liens for liquidated damages, private charges or

assessments, options to purchase, rights of first refusal, or prior approval of a future purchaser of
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occupant. Alternatively, generic language may be used (refer to the instructions).

1(b)(3) Note as Schedule B exceptions any encroachments of improvements from the Land onto

adjoining land and any encroachments onto the subject Land of improvements located on

adjoining land.

1(b)(4) Make Schedule B exceptions for improvements located within easement areas.

1(b)(5) Make Schedule B exceptions for notices of violations of covenants, conditions and

restrictions related to environmental protection recorded in the Public Records.

Element of Coverage (2)

Review covenants, conditions, or restrictions to determine that any future violation will not affect

the lien of the Insured Mortgage or cause a reversion of Title.

Element of Coverage (3)
3(a) Coverage may be given only where there are no improvements located upon the portion of the

Land that are subject to an easement or where any such encroachments are removable and

relatively minor.

3(b) Coverage may be given if: there are no mineral interests; when the holders of any mineral

interests have released rights of entry (by a duly executed and recorded instrument); or the mineral

interests are released by operation of law. Refer to TN 27.01.02 and TN 27.04.01C.

Element of Coverage (4)

Coverage may be given when there are no encroachments onto adjoining land. If such

encroachments exist, the title agent must assess the degree of risk of the entry of a court order or

judgment requiring removal, and what effect that might have on the Insured Mortgage. Consult with

Fund underwriting counsel if necessary.

Element of Coverage (5)
As to setback violations, coverage may be given when all of the following conditions are met:

Instrument imposing setback requirement contains no reverter clause;

The structure or improvement violating the setback requirement is completed;

The violation is not more than ten percent (10%) of the total setback requirement; and

There is no proceeding pending, and the title agent has no knowledge of current objections.

If there are violations of covenants, conditions, or restrictions that fall outside of the guidelines set

forth above, the title agent should consult with Fund underwriting counsel.
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How to Prepare the ALTA Restrictions, Encroachments, Minerals
Endorsement - Loan Policy (ALTA 9-06)
Type or print the following information:

Endorsement No.: Type the endorsement number.

To Policy No.: Type the letters and numbers of the policy to which this is an endorsement.

Name of Agent: Type the name of the title agent (the attorney or firm).

Agent No.: Type the Fund Member number.

Agent's Signature: The title agent signs on this line. The signature must be visible. Under the title

agent's signature, type the signer's name.

Distribution
Send a copy to The Fund. Send the original to the Insured. Keep a copy for your files.

Premium
A minimum of ten percent (10%) of the sum of the premium(s) of the underlying policy or policies

must be charged.

Related Documents

Restrictions, Encroachments, Minerals Endorsement Loan Policy (ALTA 9-06) - ExampleFile

Restrictions, Encroachments, Minerals Endorsement Loan Policy (ALTA 9-06) - FillableFile
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OPINION OF THE COURT 
 
This interlocutory appeal requires interpretation of a title insurance policy that contains a widely-
used endorsement known as the American Land Title Association 9 Endorsement (“the ALTA 9 
Endorsement”). Specifically, this court must decide whether the scope of coverage under ¶ 
1(b)(2) of the ALTA 9 Endorsement encompasses losses resulting from entire instruments, or 
whether the coverage is limited to losses caused by the particular types of encumbrances listed in 
that paragraph. 
 
I. 
 
Background 
 
Commonwealth Land Title Insurance Co. (“Commonwealth”) issued the title insurance policy at 
issue in this case to Nationwide Life Insurance Co. (“Nationwide”) in connection with real 
property in the Franklin Mills Mall in Philadelphia County, Pennsylvania (“the Property”). The 
Franklin Mills Mall is a large shopping center specializing in retail stores. The Property was 
owned by Liberty Mills Limited Partnership (“Liberty Mills”) when Liberty Mills entered into a 
Master Declaration and Agreement of Easements, Covenants, Conditions and Restrictions (the 
“Master Declaration”) with Liberty Mills Residual Limited Partnership in 1988, which governs 
all stores in the Mall. Later that year, PMI Associates (“PMI”) purchased the Property from 
Liberty Mills, at which time PMI and Liberty Mills also entered into a Declaration of 

Restrictions. The Declaration of Restrictions vested Liberty Mills with, inter alia, the right to 
prior approval of future purchasers of the Property and an express option to purchase. 
 
PMI borrowed $3.5 million from Nationwide in 2001, using the Property as collateral. 
Nationwide purchased a title insurance policy (“the Policy”) from Commonwealth to insure its 



lender's interest in the Property. The Policy contains a specific endorsement that is known as the 
ALTA 9 Endorsement, which states (in relevant part): 
 
The Company [Commonwealth] insures the owner of the indebtedness secured by the insured 
mortgage [Nationwide] against loss or damage sustained by reason of: 
 

1. The existence at Date of Policy of any of the following: 
 
․ 
 
(b) Unless expressly excepted in Schedule B ․ 
 
(2) Any instrument referred to in Schedule B as containing covenants, conditions or restrictions 
on the land which, in addition, (i) establishes an easement on the land; (ii) provides a lien for 
liquidated damages; (iii) provides for a private charge or assessment; (iv) provides for an option 
to purchase, a right of first refusal or the prior approval of a future purchaser or occupant 
 
․ 
 
J.A. at 317.1 Among the documents listed in Schedule B Part I were the Declaration of 
Restrictions and the Master Declaration, but no specific restriction found within those documents 
was explicitly listed. 
 
PMI defaulted on its loan from Nationwide in 2003 and conveyed the Property to Nationwide by 
fee simple deed in lieu of foreclosure. Nationwide attempted to sell the Property to Ironwood, 
Real Estate, LLC (“Ironwood”), but Liberty Mills' successor in interest—Franklin Mills Limited 
Partnership (“Franklin Mills”)—refused to approve Ironwood as a buyer in accordance with the 
rights conferred by the Declaration of Restrictions.2 Ironwood's offer to purchase the Property 
was contingent upon Franklin Mills' approval of the anticipated use by Ironwood of the Property 
as a technical school. Franklin Mills rejected this proposed use, perhaps as being inconsistent 
with the use restrictions found within the Declaration of Restrictions, which required the 
Property to be used “only for the purposes of a variety or general merchandise store” absent prior 
consent from Franklin Mills. J.A. at 329. These use restrictions were left in force under a 
settlement agreement reached in another case, in which Nationwide had sued Franklin Mills in 
an attempt to invalidate the encumbrances on title that prevented this sale. See Nationwide Life 
Ins. Co. v. Franklin Mills Assocs. Ltd. P'ship, No. 04–5049 (E.D.Pa. Feb. 28, 2008), ECF No. 
30. 

 
Nationwide submitted a claim for coverage to Commonwealth, asserting that the restrictions 
relied upon by Franklin Mills to justify its refusal of Ironwood as a purchaser rendered the 
Property unusable and unsalable. Commonwealth denied Nationwide's claim. 
 



Nationwide filed a complaint in the District Court, and Commonwealth filed a motion to dismiss, 
asserting that Nationwide was seeking coverage for harm alleged to arise from the Declaration of 
Restrictions, which was listed in Schedule B and was thus expressly excepted from coverage 
under the Policy. The District Court granted Commonwealth's motion, and Nationwide appealed. 
 
After oral argument, this court reversed and remanded, holding that “Commonwealth bore the 

burden of detecting the restrictions stated in the Declaration, and had to list those restrictions 
explicitly [and not just the Declaration itself] as exceptions to avoid covering loss from them.” 
Nationwide Life Ins. Co. v. Commonwealth Land Title Ins. Co., 579 F.3d 304, 319 (3d Cir.2009) 
(“Nationwide I ”).3 
 
On remand, Nationwide filed an amended complaint, and Commonwealth and Nationwide filed 
cross-motions for summary judgment. The District Court denied Commonwealth's motion in its 
entirety and granted Nationwide's motion in part, holding, inter alia, that the Policy with the 
ALTA 9 Endorsement affords insurance coverage for losses and damages incurred by 
Nationwide as a result of the Declaration of Restrictions. See Nationwide Life Ins. Co. v. 
Commonwealth Land Title Ins. Co., No. 05–281, 2011 WL 611802 (E.D.Pa. Feb.17, 2011).4 
 
Commonwealth filed a motion for reconsideration or, alternatively, for interlocutory appeal, and 
Nationwide filed a response in opposition. The District Court denied the motion for 
reconsideration but granted a certificate of appealability. The question certified by the District 
Court is: 
 
Whether the American Land Title Association 9 Endorsement provides title insurance coverage 
for whole instruments listed in Schedule B or whether the scope of coverage is limited to 
particular types of encumbrances. 
 
Nationwide Life Ins. Co. v. Commonwealth Land Title Ins. Co., Order at 1, No. 05–281 (E.D.Pa. 
Mar. 23, 2011), ECF No. 67. 
 
II. 
 
Jurisdiction and Standard of Review 
 
The District Court had jurisdiction pursuant to 28 U.S.C. § 1332. This court has jurisdiction over 
this interlocutory appeal pursuant to 28 U.S.C. § 1292(b). 
 

When this case was previously before us, we noted that “[i]nterpretation of an insurance policy is 
a question of law over which we exercise plenary review.” Nationwide I, 579 F.3d at 307. We 
stated, “[u]nder Pennsylvania law, which applies to this action, we ascertain the intent of the 
parties by reading the policy as a whole, and we give unambiguous terms their plain meaning. 
We also consider evidence of industry custom and practice. We construe ambiguous terms 
strictly against the insurer, but avoid reading the policy to create ambiguities where none exist.” 



Id. at 307–08 (internal citations and quotation marks omitted); see also Sunbeam Corp. v. Liberty 
Mut. Ins. Co., 566 Pa. 494, 781 A.2d 1189, 1193 (Pa.2001) (“If words have a special meaning or 
usage in a particular industry, then members of that industry are presumed to use the words in 
that special way, whatever the words mean in common usage and regardless of whether there 
appears to be any ambiguity in the words.”). 
 

III. 
 
Discussion 
 
Commonwealth does not dispute that Nationwide's harm was caused by provisions within the 
Declaration of Restrictions. Commonwealth also does not dispute that ¶ 1(b)(2) of the ALTA 9 
Endorsement applies to the Declaration of Restrictions.5 Commonwealth argues only that its 
listing the Declaration of Restrictions on Schedule B excluded losses arising from that 
instrument from coverage except as to the ¶ 1(b)(2) restrictions found therein, which (under this 
court's prior decision) must be expressly listed in Schedule B to be excluded from coverage. 
Therefore, the remaining question is whether the failure to expressly except a ¶ 1(b)(2) 
restriction in Schedule B places only losses arising from that specific restriction back into 
coverage, or whether losses sustained by reason of any provision in the entire instrument in 
which the ¶ 1(b)(2) restriction is found are placed back into coverage. 
 
The District Court held that “[a]ny loss arising as a result of any portion of that instrument—and 
not from any particular provision contained therein—falls within the scope of the ALTA 9 
Endorsement coverage.” Nationwide, 2011 WL 611802, at *14 (footnote omitted). The District 
Court reasoned that “[b]y its plain language, ․ the Endorsement only defines what types of 
instruments are covered and then clearly insures against any loss sustained from the instrument 
itself.” Id. The District Court noted that “[h]ad the Endorsement meant otherwise, it would have 
eliminated the language ‘any instruments' ․“ Id. 
 
We agree, and thus hold that the ALTA 9 Endorsement provides coverage to losses arising from 
entire instruments that fit within its plain language, not just the ¶ 1(b)(2) restrictions within those 
instruments that have not been expressly excepted. If ¶ 1(b)(2) was not intended to cover losses 
arising due to entire instruments, then the phrase “any instrument” would have been omitted, as 
it was in ¶ 1(b)(1), (3), (4), and (5) of the same ALTA 9 Endorsement. 
 
Commonwealth and the Amici argue that this plain language interpretation of the ALTA 9 
Endorsement provides far more coverage to the insured than the interpretation that is accepted by 

the vast majority of the title insurance industry. Commonwealth argues that “evidence of the 
ALTA 9 endorsement's customary usage within the title insurance industry makes clear that 
ALTA 9 is intended to provide additional coverage only for harm arising from a very specific 
category of extraordinary encumbrances that would affect the validity, priority, or enforceability 
of the insured mortgage—i.e., the ALTA 9[¶] 1(b)(2) encumbrances.” Appellant's Br. at 24. 
Indeed, it may be that the title insurance industry has been using the ALTA 9 Endorsement with 



the understanding that it only provides coverage for loss resulting from the ¶ 1(b)(2) 
restrictions.6 Nevertheless, caselaw requires us to follow the plain language of the ALTA 9 
Endorsement rather than deferring to industry custom and usage that does not give the phrase 
“any instrument” special meaning, but instead simply ignores that language. J.C. Penney Life 
Ins. Co. v. Pilosi, 393 F.3d 356, 363 (3d Cir.2004) (Under Pennsylvania law, “[w]here ․ the 
language of an insurance contract is clear and unambiguous, a court is required to enforce that 

language.” (internal quotation marks and citation omitted)); Sunbeam, 781 A.2d at 1193 
(allowing evidence of the “special meaning” of words within an industry); see also Meyer v. 
CUNA Mut. Ins. Soc., 648 F.3d 154, 167 (3d Cir.2011) (“[U]nder Pennsylvania law, in close 
cases, a court should resolve the meaning of insurance policy provisions in favor of coverage for 
the insured.” (citing Motley v. State Farm Mut. Auto. Ins. Co., 502 Pa. 335, 466 A.2d 609, 611 
(Pa.1983))). 

IV. 

Conclusion 

We will affirm the District Court's holding that the ALTA 9 Endorsement insures against any 
loss sustained from an instrument that is covered by the plain language of ¶ 1(b)(2). This case 
will return to the District Court for the determination of damages owed to Nationwide. 

FOOTNOTES 

1. The restrictions listed in (i)-(iv) will hereinafter be referred to as “the ¶ 1(b)(2) restrictions.”

2. The parties dispute whether this refusal was based on one of the ¶ 1(b)(2) restrictions or,
instead, the use restrictions. The parties agree, however, that whatever restrictions formed the
basis for the refusal were found within the Declaration of Restrictions. See Appellee's Br. at 6;
Reply Br. at 2 n. 1 (“There is no dispute that the use restrictions contained within the Declaration
of Restrictions were largely (if not solely) to blame for the fall through of this particular sale.”).

3. Nationwide argues that Commonwealth's current position is barred by the law of the case
doctrine. To the extent that the language in this court's prior opinion appears to suggest that
Commonwealth is obligated to cover Nationwide's claim, the procedural posture of the last
appeal restricts the impact of this language: this court held only that Commonwealth is obligated
to cover Nationwide's claim if the facts as alleged in Nationwide's complaint are true. In other
words, this court only held that Commonwealth must cover Nationwide's claim if the restriction

causing Nationwide's harm was covered by the ALTA 9 Endorsement and not expressly
excepted from coverage on Schedule B. Because Nationwide asserted its harm was caused by a ¶
1(b)(2) restriction, this court had no reason to determine whether the failure to list a ¶ 1(b)(2)
restriction on Schedule B meant the entire instrument containing that restriction was covered by
the ALTA 9 Endorsement. Thus, the question certified for this interlocutory appeal has not yet
been answered by this court, and the law of the case doctrine is inapplicable.



4. The District Court also held that Nationwide is entitled to appropriate prejudgment interest
but that issues of material fact preclude summary judgment as to the questions of
Commonwealth's alleged bad faith and the precise determination of damages. See id. at *32, 466
A.2d 609.

5. See also Nationwide I, 579 F.3d at 309–10 (“[B]ecause the Declaration is an ‘instrument
referred to in Schedule B as containing ․ restrictions on the land which ․ provides for an option to
purchase, a right of first refusal or the prior approval of a future purchaser or occupant,’ loss
arising from it is covered under paragraph 1(b)(2) of the ALTA 9 Endorsement ‘[u]nless
expressly excepted in Schedule B.’ “ (alterations in original) (quoting the Policy)). Specifically,
Commonwealth agrees that the Declaration of Restrictions contains at least an option to purchase
and a prior approval of a future purchaser provision. See Reply Br. at 6.

6. Both parties address recent proposed amendments to the ALTA 9 Endorsement, which will
ensure that the effect of this court's decision will be limited to title insurance policies that were
issued with the older version of the ALTA 9 Endorsement. Because the amendments show only
that the ALTA 9 Endorsement was changed to reflect a recent relevant court opinion, the
significance of the changes can only be determined through speculation.

SLOVITER, Circuit Judge. 
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