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Resources

¢ Instructions for Form 1099-S
* General Instructions for Certain Information Returns
¢ |.R.C. Sec. 6045 Returns of brokers

* Sec. 1.6045-4 Information reporting on real estate
transactions with dates of closing on/after January 1, 1991

* LR.C. Sec. 121 Exclusion of gain from sale of principal
residence

e Certification for no information reporting on
sale or exchange of a principal residence




Information Return Reporting Categories

General Reporting
¢ 1099-MISC, Miscellaneous Information

* 1099-S, Proceeds from Real Estate Transactions

Education Reporting

Health Insurance Reporting

Transfers of Stock Reporting

Retirement Reporting

Form 1099-S

* Sale or exchange for money, indebtedness, or services

* Any present or future ownership interest in “reportable real estate”

* *For 10 or more filings, must file electronically by April 1,
2024




IRS Guidelines

Info reporting increases voluntary compliance and improves collections
Person engaged in trade or business must file

File electronically if filing 10 or more (previously 250)

FIRE or IRIS platforms (need Transmitter Control Code)

Form 1096 (Annual Summary and Transmittal of U.S. Information Returns)
* To accompany paper filings

Furnish statements to parties (income recipients)

IRS Form 1099-S




Proceeds from Real Estate Transactions

Sale or exchange

Present or future ownership interest

Certain types of property

Filed by responsible person

Calendar year following settlement

Sale or Exchange

Money, indebtedness, or services

Any transaction treated as such for income tax purposes (even if not currently
taxable)

Transfer of principal residence even if entitled to defer recognition (section
1034 rollover) or to an exclusion (section 121)

Transfer to corporation that qualifies for nonrecognition of gain

Transfer under land contract (year of contract)



Present or Future Ownership Interest

Fee simple, life estates, reversions, remainders, and perpetual easements
(but not options to acquire)

Rights to possession or use if remaining term of at least 30 years
(including renewal options)

Leaseholds, easements, or timeshares
Involuntary conversions

Contractual interest in standing timber

Certain Types of Property
Improved or unimproved land including air space
Inherently permanent structures (residential, commercial or industrial)
Condominium units
Stock in cooperative housing corporation (co-op)

Non-contingent interest in standing timber

10



Excluded Ownership Interests

* Transfers of types of property excluded from reporting:
* Surface/subsurface natural resources or crops (except timber)
* Even if not severed from the land

* Burial plot or vault

* Manufactured housing not affixed to a foundation
* Unless related to sale or exchange of reportable real estate

11

Exceptions
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Transactions Not Reportable

Qualified exception for principal residence

e Transfer by

*  Corporation

*  Governmental unit (including foreign government) or
° International organization

*  Transfer by exempt volume transferor

°  Bequest; gift; or financing unrelated to acquisition of real estate
* (not considered “sale or exchange”)

*  Full or partial debt satisfaction (foreclosure, deed in lieu, or abandonment)

*  De minimis transfer (less than $600)

Principal Residence Exception

Sale price of $250,000 or less ($500,000 if married) and seller(s) certifies:
* Owned and used as principal residence for periods of
° 2years or more during
° Last5years
No sale or exchange of principal residence within 2 years
No portion of residence used for business or rental purposes after May 6, 1997
No “nonqualified use” since Dec. 31, 2008

Did not acquire in 1031 exchange within previous 5 years

Full amount of gain excludable under Sec. 121 I.R.C.
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Non-Qualified Use

*  Property not principal residence of taxpayer, taxpayer’s spouse or former spouse for any
period preceding January 1, 2009, except:

* Any portion of previous 5 years after last date used as principal residence
* Any period (not exceeding 10 years) taxpayer or spouse serving on “qualified official
extended duty”

* Uniformed services, foreign service, intelligence community

*  Temporary absence (not exceeding 2 years) due to change of employment, health
conditions, or other unforeseen circumstances as specified by Secretary of the Treasury

Spousal Interests

e Joint return required to qualify for $500,000 exclusion; both provide valid certifications
* Un-remarried transferor may use ownership and use periods of deceased spouse

* Transferee incident to divorce may use ownership periods of transferor spouse

*  (except if transferor is nonresident alien)

*  Use by spouse or former spouse pursuant to divorce or separation agreement accrues to

satisfy residential use period of owner spouse
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Detalls

CERTIFICATION FOR NO INFORMATION REPORTING ON
THE SALE OR EXCHANGE OF A PRINCIPAL RESIDENCE

This form may be completed by the seller of 2 principal residence. This information is nscessary to determine whether the sale or exchanze.
should be raported to the ssller, and to the Internal Revenua Servics on Form 10998, Proceeds From Real Estate Transactions. If the seller
properly completes Parts I and IIT and makes 2 “tme" response to assurances (1) throuzh (7) in Part I (or 2 “not applicable” responze to
assurance (7)), no information reporting to the seller or to the Service will be required for that seller. The term "seller” includes each owner
of the residence that is s0ld or exchanged. Thus, if a residence has more than one owner, 2 real estate reporting person must either obtain
certification from each owner (whether married or net) er file an information retum 2ud farnish 3 pavae statement for any owner that does
not make the centification.

Part I Seller Information

1 Name

2. Address or lezal description (including city, state, and zip code) of residence being sold or exchanged:

3 Number (TIN}

Part II. Seller Assurances
Check "true” o “false” for zssurances 1 through , and "true,” "false,” o "not applicable” for assurance (7):
1. Iownsd and used the resid my princi defined 121 of the Intemal Revenue
Code) for periods aggrezating 2 vears or mors during the J-vear period ending on the date of the sals or
axchanzs of the residence, and there has been no period of nongqualified use (as that term is defined in section
121(BHENHC)) after December 31, 2008

2. Ik 1d or enchanged ipal residence during the J-vear period anding on the date of the zale
or enchangs of the residence.

3. I(ormy spouse or former spouse if [ was marriad 3t any time during the period beginning May 6, 1957, and
ending any i i after May 6, 1997,

4. The full amount of the zain on such sale or exchangs is excludable from gross income under section 121

5. Atleast one of the following three statements applies:
The sale or exchange is of the entire residence for $250,000 or less; or
Tam marvied, the sale or exchange is of the entire rasidence for $300,000 or less, and the gain on the
sale or exchange of the entire rasidanes is $230,000 or lass; or
T am married, the sale or exchange is of the entire rasidence for $500,000 or less, and (2) T intend
to file  joint return for the year of the sale or exchange, (b) my spouse also used the residencs as
his o her principal residence for periods ageregating 2 years or more during the 3-year period
ending on the date of the sale or exchange of the residence, and (c) my spouse also has not sold or
exchanged another prizcipal residence during the J-vear period ending on the date of the sale or
exchange of the principal residence.

6. During the 5-year period ending on the date of the sale or sxchange of the residence, T did not acquirs the
residence in an exchange to which Section 1031 of th Interal Revenue Code applisd.

7. Ifmy basis in the residence is detenmined by Teferance to the basis in the hands of the person who aequired the residence in an
axchange to which Section 1031 of the Internal Revenue Code applied, the exchange to which Section 1031 applied
occurred more than 5 years prior to the date I sold or exchanged the residence.

Part 1L Seller Cartification
Under penalties of perjury, I eartify that all the above informatien is true as of the eud of the dav of the sale or exchange.

Signamre of Seller Date

Principal Residence Certification

Introduction
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Principal Residence Certification

Introduction

Principal Residence Certification
Part Il. Seller Assurances

1. Towned and used the residence as my principal residence (as defined under Section 121 of the Internal Revenue
Code) for periods aggregating 2 years or more during the 5-year period ending on the date of the sale or
exchange of the residence, and there has been no period of nonqualified use (as that term is defined in section
121(b)(5)(C)) after December 31, 2008

2. Thave not sold or exchanged another principal residence during the 2-year period ending on the date of the sale
or exchange of the residence.

3. I(or my spouse or former spouse if I was married at any time during the period beginning May 6, 1997, and
ending today) have not used any portion of the residence for business or rental purposes after May 6, 1997.

4. The full amount of the gain on such sale or exchange is excludable from gross income under section 121.
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Principal Residence Certification

Part Il. Seller Assurances
5. At least one of the following three statements applies:

The sale or exchange is of the entire residence for $250,000 or less; or

I am married, the sale or exchange is of the entire residence for $500,000 or less, and the gain on the
sale or exchange of the entire residence is $250,000 or less; or

I am married, the sale or exchange is of the entire residence for $500,000 or less, and (a) I intend
to file a joint return for the year of the sale or exchange, (b) my spouse also used the residence as
his or her principal residence for periods aggregating 2 years or more during the 5-year period
ending on the date of the sale or exchange of the residence, and (c) my spouse also has not sold or
exchanged another principal residence during the 2-year period ending on the date of the sale or
exchange of the principal residence.

Principal Residence Certification

Part Il. Seller Assurances

6. During the 5-year period ending on the date of the sale or exchange of the residence, I did not acquire the
residence in an exchange to which Section 1031 of the Internal Revenue Code applied.

7. Ifmy basis in the residence is determined by reference to the basis in the hands of the person who acquired the residence in an
exchange to which Section 1031 of the Internal Revenue Code applied, the exchange to which Section 1031 applied
occurred more than 5 years prior to the date I sold or exchanged the residence.

Part Ill. Seller Certification

Under penalties of perjury, I certify that all the above information is true as of the end of the day of the sale or exchange.

Signature of Seller Date



More Exceptions

Exempt Transferor Exception

* Corporation
* Name contains unambiguous expression of corporate status
* Incorporated; Inc.; Corporation; Corp; or P.C.; (but not Company or Co., unless
an “insurance company,” “reinsurance company,” or “assurance company”); or
* Association, joint-stock company, publicly-traded partnership; or

* Transfer or loan documents clearly indicate corporate status

* Election to be treated as corporation not sufficient
* (e.g., LLC not exempt)

24
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Exempt Transferor Exception (cont’d)

Governmental unit

U.S., States, D.C., U.S. possessions; and
*  Their political subdivisions and wholly owned agencies or instrumentalities

Foreign governments; and
* Their political subdivisions and wholly owned agencies or instrumentalities

Public international organizations under the International Organizations Immunities
Act; and

* Their wholly owned agencies or instrumentalities

Exempt Transferor Exception (cont’d)

Volume transferor

* Did or may sell or exchange at least 25 units to 25 or more transfereesin a
calendar year

* Inthe ordinary course of business

Provides “penalties of perjury certification”
* Formatin 26 C.F.R. Sec. 1.6045-4

* Received at or before closing

May file 1099-S report even if qualifying certificate received



Responsible

Person

1099-S Filing Responsibility

* Person who closed transaction
* Settlement agent identified on Closing Disclosure
* Person preparing closing disclosure (e.g., settlement statement)
* Transferee’s primary attorney
* Transferor’s primary attorney
* Title or escrow company disbursing closing proceeds

* If none, then
* Mortgage lender (primary source of new funds; or first in priority)
* Transferor’s real estate broker
* Transferee’s real estate broker
* Transferee (first listed on deed)

28



Filing Responsibility — Designation

*  Written agreement signed and dated by designee
(and any others who sign agreement)

* Designee is settlement agent, preparer, attorney, escrow disburser, or
mortgage lender

* NOT RE broker, transferee, or person unaffiliated w/ transaction)

* Designee identified by name and address

* Names and addresses of transferor(s)/transferee(s)

* Property ldentified by address or otherwise

* Kept by signer(s) for 4 years and available for inspection
by IRS and any party not signing agreement

* May be an attachment to closing statement

29

Duties
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Logistics of 1099-S Reporting

* Gather information

e Status: U.S. or foreign person
* Form W-9, Request for Taxpayer ldentification Number and Certification
* Forms W-8BEN / W-8BEN-E (Certificates of Foreign Status)

* Allocation statement

¢ Settlement statement

* Exemption certificates

IRS Form W-9

Request for Taxpayer ID Number and Certification

U.S. person or resident alien
e U.S. partnership, corporation, company; association
* Estate (other than foreign estate)

* Domestic trust

Certifies, under penalty of perjury as to
* TIN
e Status as U.S. person

Civil (550) and criminal penalties

Withholding statement may be deleted




IRS Form W-8BEN

Certification of Foreign Status of Beneficial Owner
(Individuals)

Entity uses W-8BEN-E

Typically used in connection with withholding requirements

May instead request TIN by separate solicitation

The Catch-22 of Foreign Sellers and the Form 1099-S

Request for ITIN — Add to Closing Document

33
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* Foreign transferors

*  FIRPTA withholding responsibility (See Pub. 515)

*  Multiple transferors

* Separate 1099-S for each

e Allocate gross proceeds

e Special rules for married couples in title

Other Duties of the Filer

Multiple Transferors

Allocation of gross proceeds

* Request at or before closing (need not be in writing)

Reasonable effort to contact all transferors
Allocate according to unchallenged response
No additional effort once complete allocation received

If no allocation or incomplete allocation, report entire unallocated amount to each
unresponsive transferor

If conflicting allocations report entire gross proceeds on each 1099-S report

35
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Allocation Examples for Multiple Transferors

A, B, C, and D are unrelated transferors
* A & B separately inform filer that each have 25% interests

* Make no representation about other interests

[1099-5 for A & B will each reflect 25% gross proceeds

1099-S for C & D will each reflect 50% gross proceeds (incomplete allocation received)

1

Same ownership scenario

But this time the filer receives allocation responses totaling 150%

[ 1099-S for A, B, C & D will each reflect 100% gross proceeds (conflicting allocations)

37

Nominee Return Requirements

* Recipient of Form 1099-S for amount belonging to another
* Original payer (“Filer”) not required to correct

* Nominee identifies correct recipients on new forms 1099-S
* Accurate allocation

» Nominee is also new recipient even if SO
* Copy B to each

* Submit Copy A with Form 1096 (paper copy filings)

* Does not apply to amounts owed by spouse

38



Married Couples & Partnerships

* One form for married couples if
* Tenancy in common
* Jointtenancy
* Tenancy by the entireties or
* Community property
* Report either as transferor and file one 1099-S
* No need to request allocation
 If allocation given, file separate reports using allocation formula provided

* One form for partnership (never file separate forms for each partner)

39

Settlement Statement — Necessary Information

* Date of closing

* Gross proceeds (sale price)

* Property address

* Other consideration (property or services)
* Real estate taxes paid in advance by buyer
* Transferor’s name and (preferably new) address

* Filer information

40




Settlement Statement — Form 1099-MISC

Closing agent pays bills on behalf of others
Not in buyer/seller’s “ordinary course of
business”

No discretionary authority over who and
what to pay

Broker must report payment made to agent
even if check comes from closing agent

41

Detalls!




Settlement Statement — Form 1099-S

Form 1099-S Filer Information

43
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Form 1099-S Foreign Transferor

45

Form 1099-S Foreign Transferor

[ )
[ )
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Form 1099-S Corrected (duplicate filing)

l J

* Use same year’s form as duplicate

47

Form 1099-S — Single-member LLC

« Member is transferor

48




Form 1099-S — Multi-member LLC

« LLC is transferor

49

Form 1099-S — Partnership

50




Form 1099-S — Sale by Personal Representative

51

+ Estate EIN or Decedent SS# -- NEVER PR’s SS#

Form 1099-S — Revocable Trust

52

« Settlor SS# (“pass-through” tax treatment)




Form 1099-S — Irrevocable Trust

Record Keeping




Non-electronic Filing (<10 Transactions)

Tripartite Paper Forms Required
* Request from IRS
* Download not scannable
* 3 per page (do not separate)
* Copy A mailed to IRS with transmittal form 1096
* Copy B to transferor (seller)
* May truncate TIN on this copy only
* May use substitute form (e.g., modified HUD-1)

* Copy C retained by filer

55

Timing Requirements

* Paper reports by Feb. 28th of year following closing
* Electronic filing by April 1 (2024)

* Next business day if date is weekend or holiday

* Copy B to transferor
* On or after closing — no later than Feb. 15th following calendar year
* In person, by mail, or electronically

* Consent required for electronic delivery

56
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Retention Periods

* Retain 4 full years after calendar year date of closing:
* Form 1099-S Copy C
TIN request (Form W-9, W-8BEN, W-8BEN-E, or alternate)

Residential sale exception certificate

Designation agreement

Volume transferor certificate

IRS Penalties (per violation)

Minimum Fine $50 — Max. $3 million + possible criminal penalties

* Failure to file correct return
* Failure to provide correct statement to transferor
* Failure to comply with other requirements
* Willful failure to supply information
* Misdemeanor
* Felony (If cash received not reported)
* Separate charges for preparing or filing Form 1099-S prohibited

* But no private cause of action

57



Relevant Unpublished Opinions
Hacker v. Hacker, 2012 WL 6604712

* Sibling conflict over sale of farm; tax consequences

* Suit to enforce settlement agreement
* Requiring transfer back to original owner
* S$1 plus payoff of existing debt
e Seller balked at providing TIN needed for 1099-S
* Buyer wanted to change terms of agreement

* Court ordered enforcement of settlement agreement
* Neither parties’ actions amounted to breach

e Transaction is 1099-S reportable transaction (not de minimis transaction)

59

Relevant Unpublished Opinions

Community Bank v. Borough of Maywood, 2018 WL 4288659 (N.J. Tax)
* Law firm refused to provide TIN in connection with delivery of settlement funds payable
to trust account
* Needed for 1099-MISC report (payments to attorneys)

* Court gave firm 2 options: Provide TIN or alter settlement payment instructions
* Payable to trust account same as payable to firm
* 2 categories on form for reporting payments to attorneys

* Form since changed
* New 1099-NEC replaces non-employee compensation category on 1099-MISC

60



Relevant Unpublished Opinions
Pitcher v. Waldman, 2014 WL 1302552

* Acrimonious breakup of CPA firm

* Remaining partner knowingly issued inaccurate 1099-MISC to former partners in 2009 and 2012
* Knew it would trigger IRS audits of former partners
*  Company received tax deduction for reported amounts
* Subsequently replaced 2009 forms with (also incorrect) W-2 forms

° Former partners sued under 26 U.S.C. Sec. 7434
* Civil damages for fraudulent filing of information returns
« Awarded $15,000 to each former partner (3 violations)

e Statute does not apply to 1099-S reports

61
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A Closing Agent’s Guide to the 1099-S
Definitions

Disregarded entity — in general, a business entity that is not a corporation and has a single
owner is disregarded as an entity separate from its owner for federal tax purposes. The payee
of a payment made to a disregarded entity is the owner of the entity.

File electronically — using either the Filing Information Returns Electronically (FIRE) system or
Information Returns Intake System (IRIS).

Filer — the person responsible for filing Forms 1096 and 1099-S and identified as such on the
form. On other forms (e.g., Form 1099-MISC) this person is the payer.

Involuntary conversion — a sale of real estate under threat or imminence of seizure, requisition,
or condemnation is generally a reportable transaction.

Nominee recipient — one who receives a Form 1099 for amounts that belong to another. A
nominee must file a Form 1099 with the IRS (the same type of Form 1099 the nominee
received) for each of the other owners showing the amounts allocable to each and providing a
copy to each.

Nonresident alien — an individual who is not a U.S. citizen or a resident alien. A resident of a
foreign country under the residence article of an income tax treaty is a nonresident alien
individual for purposes of withholding.

Payee — the person to whom a payment is made, regardless of whether such person is the
beneficial owner of the amount a/k/a Recipient (Beneficiary, Borrower, Debtor, Donor,
Employee, Insured, Participant, Payment Recipient, Payer, Policyholder, Seller, Shareholder,
Student, Transferor, or Winner on Certain Forms).

Payor (a/k/a Payer) — the person who makes a payment of the type and of the amount subject
to reporting to any other person during a calendar year; also the person who collects on behalf
of another payments of the type and of the amount subject to reporting, or who otherwise acts
as a nominee or middleman with respect to such payment.

Resident alien — an individual who is not a citizen or national of the United States and who
meets either the green card test or the substantial presence test for the calendar year.

Successor/predecessor reporting — when a successor business entity (a corporation,
partnership, or sole proprietorship) and a predecessor business entity (a corporation,
partnership, or sole proprietorship) agree the successor will assume all or some of the
predecessor's information reporting responsibilities.

Substitute statement — any statement other than Copy B of the official form which complies
with the format and content requirements specified in Pub. 1179.
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The Who, What, and When of 1099-S Reporting

By John D. Benson, Fund Underwriting Counsel

Form 1099-S, Proceeds From Real Estate
Transactions, is required to be filed for reporting
information regarding a real estate transaction
pursuant to 26 C.F.R., Sec. 1.6045-4 and 26 U.S.C.
6045(e). This reporting requirement applies for all
real estate transactions with dates of closing that
occurred on or after Jan.1, 1991. This article will
identify the Who, What, and When of this reporting
information, along with permissible substitute forms
and those real estate transactions which are exempt
from the reporting requirements.

Who is responsible for filing a 1099-S Return?

Although there may be other persons involved
in a real estate transaction, only the real estate
“reporting person” must file the return with respect
to a real estate transaction and furnish a statement
to the transferor (seller). Under Sec. 6045(e) the
“reporting person” is the person responsible for
closing the transaction. Where a Uniform Settlement
Statement prescribed under the Real Estate Settlement
Procedures Act is used, the person listed as settlement
agent is considered the person responsible for
closing the transaction. If a Uniform Settlement
Statement is not used, or if a Uniform Settlement
Statement is used but no person is listed as
settlement agent, then the person responsible is the
person who prepares a closing statement presented
to the parties in connection with the real estate
transaction. For purposes of this section of the Code,
a closing statement is defined as any closing
statement, settlement statement, including a Uniform
Settlement Statement, or other written document
that identifies the transferor and transferee (buyer),
reasonably identifies the real property and describes
the manner in which the proceeds were disbursed
with the closing. Where no closing statement is
used, the person responsible for closing the transaction
is the first of the persons that participate in the
transaction as: (a) the attorney for the transferee

present at the delivery of the transferees note or a
significant portion of the cash proceeds to the
transferor, or who prepares or reviews the preparation
of documents transferring ownership of the real
estate, (b) the attorney for the transferor under the
same guidelines as (a), or (c) the title or escrow
company that acts as the disbursing agent of the most
significant portion of the gross proceeds.

If no one is responsible for closing the transaction,
then the order or priority establishing responsibility
for closing the transaction is as follows: the mortgage
lender, the transferor’s broker, the transferee’s broker
or the transferee, all as defined under Sec. 6045(e)(6).
The Code does permit a person to be designated as
the reporting person provided there is a written
designation agreement executed at or prior to the
time of closing by all parties to the agreement
including the designated person. The designation
agreement may be in any form containing the
information required under Sec. 6045(e)(5) and
may be included on the closing statement.

A reporting person who is required to file a
return of information using a Form 1099-S shall also
furnish a written statement to the transferor containing
the same information reported to the Internal
Revenue Service (IRS). This requirement may be
satistied by furnishing the transferor a copy of a

(Continued on page 3)
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Who,What, and When...continued from page 1

completed Form 1099-S (copy B) or a substitute
Form 1099-S that complies with current revenue
procedures under Sec. 1.6045-4(m), including the
following legend shown on Form 1099-S: “This is
important tax information and is being furnished to
the Internal Revenue Service. If you are required to
file a return, a negligence penalty or other sanction
may be imposed on you if this item is required to
be reported and the IRS determines that it has not
been reported.” A Uniform Settlement Statement
(under RESPA) may be used as the written statement
if it is conformed by including on the statement the
legend (above) shown on Form 1099-S and by
designating which information is reported to the IRS.
A statement shall be considered furnished to a
transferor if it is given to the transferor in person,
either at closing or thereafter, it is mailed to the
transferor at the transferor’s last known address, or
electronically.

What is considered a Real Estate Transaction?

A real estate transaction consists, in whole or in
part, of the sale or exchange of “reportable real
estate” for money, indebtedness, property other than
money, or services. “Reportable real estate” means
any present or future ownership interest in: (i) land
(whether improved or unimproved), including air
space; (i) any inherently permanent structure,
including any residential, commercial or industrial
building; (iii) any condominium unit, including
appurtenant fixtures and common elements
(including land); or (iv) any stock in a cooperative
housing corporation. The term ownership interest
includes fee simple interest, life estates, reversions,
remainders and perpetual easements. In addition the
term also includes any previously created rights of
possession or use for all or a portion of any particular
year, such as a leasehold, easement or timeshare,
provided such rights have a remaining term of at least
30 years, as determined on the date of closing,
including any periods where the rights may be
renewed. Note: there is no distinction between
warranty deeds and other types of deeds when
conveying an ownership interest for purpose of requiring
a return of information using a Form 1099-S.

Certain real estate transactions, transfers of
interest and types of transferors are considered
exempt and excepted from reporting using a Form
1099-S even if the transaction involves reportable
real estate. A transaction that is not a sale or

exchange, such as a financing or refinancing that is
not related to an acquisition of real property; a gift;
a bequest; or a “de minimis” transfer in which the
total consideration, in money, services and property,
received in connection with the transaction is less
than $600 in value as of the date of closing; are all
exempt from the reporting requirements. In addition,
a transfer in full or partial satisfaction of any
indebtedness secured by the property including a
foreclosure, transfer in lieu of foreclosure or an
abandonment, are also exempt from the reporting
requirements under Form 1099-S. A person,
governmental entity, or financial institution who is
in the business of lending money in connection with
their trade or business and who acquires an interest
in property that was security for the debt reports
these transfers using Forms 1099-A or 1099-C,
however those forms and their reporting requirements
are beyond the scope of this article. A full or partial
satisfaction of any indebtedness secured by the
property including a foreclosure, transfer in lieu of
foreclosure, or an abandonment, is to be distinguished
from a “short sale” which is a sale or exchange or
reportable real estate and subject to the reporting
requirements using a Form 1099-S.

A Form 1099-S is not required with respect to
a sale or exchange of an interest in, surface or
subsurface natural resources, such as timber, water,
ores or other natural deposits, whether or not such
natural resources or crops are severed from the land;
a burial plot or vault; or a manufactured structure
used as a dwelling, such as a mobile home, that was
assembled at a location different from where it is
used and the structure is not affixed to a foundation;
provided such transfer of interest is not related to the
sale or exchange of reportable real estate. For
example, a transfer of an unaffixed mobile home that
is unrelated to the sale or exchange or reportable real
estate is excepted from the reporting requirements
under this regulation.

Corporations, governmental units, and certain
volume transferors are considered exempt and
excepted from the reporting requirements required
by a Form 1099-S. Absent actual knowledge to the
contrary, a reporting person may treat a transferor
as exempt provided the transferor meets certain
requirements under the Regulations. To be treated
as a corporation the name must contain an
unambiguous expression of corporate status, such as
Incorporated, Inc., Corporation, Corp., or P.C. (but
not Company or Co.); the name contains the term
“insurance company,” “reinsurance company,” Or
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“assurance company”; or the transfer or loan
documents clearly indicate the corporate status of
the transferor. Where the transferor is a partnership
or a limited liability company (LLC), these entities
are not considered exempt and a Form 1099-S is
required on the sale or exchange of reportable real
estate using the entity’s Employer Identification
Number (EIN). Even if the general partner or the
member of the LLC is a corporation, a return of
information using a Form 1099-S is still required.

A governmental unit is defined under the
regulations as The United States, a state, The District
of Columbia, a possession of the United States, a
political subdivision or any wholly-owned agency or
instrumentality of any of the foregoing. In addition,
a foreign government, a political subdivision thereof,
an international organization, or any wholly-owned
agency or instrumentality of the foregoing would
qualify as exempt from the reporting requirements.

A transferor may be treated as an exempt volume
transferor only if the reporting person receives a
certification of exempt status. The certification of
exempt status must contain, (a) the name address
and tax payer identification number of the transferor;
(b) sufficient information to identify any other wise
reportable real estate that has not been reported by
virtue of the transferor’s exempt status; and (c) a
declaration that the transferor has sold or exchanged
during either of the prior two calendar years or
during the current calendar year, or as of the date
of closing, reasonably expects to sell or exchange
during the current calendar year at least 25 separate
items of reportable real estate to at least 25 separate
transferees, and that each such item of reportable real
estate was or will be held primarily for sale or resale
to customers in the ordinary course of business. The
certification must be signed under penalties of
perjury by the transferor or any person who is
authorized to sign a declaration in behalf of the
transferor and received by the reporting person no
later than the time of closing. A reporting person may
accept or disregard the certification and, instead,
report with respect to the transaction. A sample
declaration can be found in Sec. 1.6045-4(d)(3) of
the regulations.

What information must be reported?

The current regulations under Sec. 1.6045-4(h)
require the following information to be shown on a
Form 1099-S:
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A)

(B)

The name address and tax payer
identification number (TIN) of the
transferor. The reporting person must solicit
the transferor’s TIN at or before the time of
closing, and may be subject to a penalty for
failure to file a correct return, including filing
an incorrect TIN, or failure to report a TIN.
The solicitation may be made in person or in
a mailing that includes other items. In
response, the transferor must furnish their
TIN and certify that it is correct. The
solicitation shall contain space for the name,
address and TIN of the person for whom it
is solicited, and a place to certify under
penalties of perjury that the TIN furnished is
the correct TIN of the transferor. The
wording of the certification must be
substantially similar to the following:
“Under penalties of perjury, I certify that the
number shown on this statement is my
correct taxpayer identification number.” For
U.S. persons, including U.S. resident aliens,
a reporting person may request a TIN on a
Form W-9, Request for Taxpayer
Identification Number and Certification.
Foreign persons must provide their
information on the appropriate Form W-8
(includes Forms W-8BEN, W-8ECI, W-
8EXP and W-8IMY). Instructions as to use
of the appropriate Form W-8 and examples
of such forms can be found at www.irs.gov/
pub/irs-pdt/iw8.pdf.

Alternatively, a reporting person may provide
a written statement to the transferor similar
to the following: “You are required by law to
provide [insert name of reporting person]
with your correct taxpayer identification
number. If you do not provide [insert name
of reporting person] with your correct
taxpayer identification number, you may be
subject to civil or criminal penalties imposed
by law.” A reporting person who does not
receive the transferor's TIN will not be
subject to any penalty if the reporting person
has complied with the requirements for
soliciting the information.

In the case of multiple transferors, the
reporting person shall file a separate
information return with respect to each one.
The reporting person must make a reasonable
effort to contact all known transferors and
must request an allocation of the gross




©

(D)

proceeds among transferors. The reporting
person, however, may rely upon any un-
challenged response of any transferor without
the need to make additional efforts to contact
other transferors after at least one complete
allocation (whether or not contained in a
single response) is received. If no allocation
or an incomplete allocation is received, the
entire unallocated gross proceeds (if any)
shall be reported on the Form 1099-S made
with respect to such transferor. If conflicting
allocations are received, the reporting person
shall report the entire gross proceeds on each
Form 1099-S made with respect to the
transaction.

Transferors who are husband and wife at the
time of closing and hold the reportable real
estate as tenants in common, joint tenants,
tenants by the entirety, or community property
are treated as a single transferor and only one
Form 1099-S showing either of them as the
transferor is required. Where the reporting
person receives, at or prior to the time of
closing, an uncontested allocation of gross
proceeds between the husband and wife, a
Form 1099-S is required for each of them
according to the allocation.

A transfer of reportable real estate out of an
estate or a Trust is also required for purposes
of reporting information under a Form 1099-
S. Large estates may have a separate TIN, in
smaller estates the decedent’s TIN would be
used on the Form 1099-S.

A general description of the real estate
transferred. The complete address of the
property is sufficient to act as a general
description of the property for purposes of
completing a Form 1099-S. If the address
would not sufficiently identify the property,
a general description would also include a
legal description (e.g., section, lot, and block)
of the property.

The date of closing. Where a Uniform
Settlement Statement is used, the date of
closing is the “settlement date” indicated on
the statement. In all other cases, the closing
date is the earlier of, the date title is
transferred or the date the economic burdens
and benefits of ownership shift from transferor
to transferee.

(E)

(F)

(G)

(H)
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The entire gross proceeds with respect to
the transaction. Gross proceeds means any
cash received or to be received for the real
property by or on behalf of the transferor,
including a note or mortgage paid off at
settlement.  If the transferee assumes a
liability of the transferor or takes the property
subject to a liability, such liability is included
as part of gross proceeds. Where a Uniform
Settlement Statement is used, the gross
proceeds generally will be the same amount
as the contract sales price properly shown on
that statement. In the case of multiple
transferors, the allocation of gross proceeds
to each transferor is the amount reported.

An indication whether the transferor
received (or will, or may, receive) property
or services as part of the consideration for
the transaction.

The reporting person’s name, address,
telephone number and TIN or EIN
(Employer Identification Number, if a
business entity). Pursuant to section M of the
2008 General Instructions for Forms 1099,
1098, 5498, and W-2G (www.irs.gov/pub/
irs-pub/i1099gi.pdf), the telephone number
must provide direct access to an individual
who can answer questions about the statement.

Any other information required by the Form
1099-S or its instructions (www.irs.gov/pub/
irs-pub/il1099s.pdfl), such as an account
number and the buyer’s part of real estate tax.
The account number may be any number
assigned to the payee that is unique and will
distinguish the specific account. An account
number is required if there are multiple
accounts for a recipient for whom you are
filing more than one Form 1099-S. For a real
estate transaction involving a residence, the
buyers’ part of real estate tax is that portion
of the real estate tax paid in advance by the
seller but that is the liability of the buyer for
the tax period extending beyond the closing
date. This amount is shown as a credit to the
seller in the 400 section, of the Uniform
Settlement Statement, or a comparable form,
provided at closing. There is no reporting
requirement for the amount allocable to the
buyer for real estate taxes paid in arrears.
Typically, but notalways, real estate transactions
with a closing date of November 1% or later will
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have an amount allocable to the buyer which
must be included on the Form 1099-S.

When must the information be reported?

Form 1099-S is due to the IRS by February 28",
The requirement to file will be met if the form is
properly addressed and mailed on or before the due
date. If the regular due date falls on a Saturday,
Sunday, or legal holiday, filing must be by the next
business day. A business day is any day that is not
a Saturday, Sunday, or legal holiday. If filing
electronically to the IRS, the due date is March 31st.
Publication 1220 of the IRS (www.irs.gov/pub/irs-
pdt/p1220.pdD) provides the procedures for reporting
electronically. Electronic filing is required when
reporting 250 or more information returns, less than
250 information returns can be filed on paper but
may also be filed electronically. If filed electronically,
do not file the same returns on paper.

In those transactions where a reporting person is
required to file Form 1099-S, they must also provide a
statement containing the same information to the
transferor. This may be accomplished in person, by
mail, or electronically, at or after closing but by January
31 of the following year. Copy B of the official IRS Form
1099-S, a Uniform Settlement Statement (under RESPA)
that has been conformed to include the legend and
information shown on Form 1099-S or an acceptable
substitute statement which complies with format and
content requirements specified in Publication 1179 of
the IRS (www.irs.gov/pub/irs-pdl/p1179.pdf) can be
used. A reporting person may not separately charge any
person involved in a real estate transaction for
complying with Form 1099-S reporting requirements.
26 CFR, Sec. 1.6045-4(0).

What makes a real estate transactions exempt
from reporting?

In addition to the exempt real estate transactions
already mentioned, section 6045(e) of the Code was
amended effective after May 6, 1997, to except any
sale or exchange of reportable real estate from the
reporting requirements if the seller provides a
certification setting forth certain written assurances
including, an assurance that the residence has been
owned and used by the seller as their principal
residence and that the full amount of the gain on the
sale or exchange of the principal residence is
excludable from gross income under 26 U.S.C 121.
Section 121, as amended, excludes from gross
income up to $250,000 ($500,000 if married and
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either or both spouses meet the ownership and
use requirements) of the gain on the sale or
exchange of a principal residence. This exclusion
may also apply to the sale or exchange of stock
held by a person who is a stockholder in a
cooperative housing corporation as defined in 26
U.S.C. 216. However, this exclusion does not apply
for the gain on the sale or exchange if the principal
residence was acquired by the tax payer in a like-
kind exchange in which any gain was not recognized
under 26 U.S.C. 1031. For additional information on
the treatment of the gain on the sale or exchange of
a principal residence in a like-kind exchange under
26 U.S.C. 1031, see “Recent Changes to Section 121
May Affect Property in a Like-Kind Exchange,” 40
Fund Concept 112 (Dec. 2008).

In order for the sale or exchange to be exempt
from the reporting requirements of Form 1099-S,
the real estate reporting person must obtain from
the seller a written certification, signed by the
seller under penalties of perjury that, (1) the seller
owned or used the residence as seller’s principal
residence for two of the last five years ending on
the date of closing, (2) the seller has not sold or
exchanged another principal residence during the
two year period, (3) no portion of the residence
has been used for business or rental purposes after
May 6, 1997, (4) the sales price, gain on sale or
exchange, marital status and filing requirements
have been met, (5) the seller did not acquire the
residence in an exchange to which Sec. 1031 of
the Code applied and (6) if the seller acquired the
residence in an exchange to which section 1031
applied, the exchange occurred more than five
years prior to the present date of closing. A
sample certification can be found in the documents
module of the Funds’ DoubleTime system under
Certification in Lieu of 1099-S or can be obtained
at www.irs.gov/pub/irs-irbs/irb07-04.pdf. A
substitute certification form can be used provided
the wording and content of the certification meet
the IRS information requirements. The certification
can be obtained at any time on or before January
31 of the year following the sale or exchange and
must be retained for four years. A reporting
person who relies on the certification will not be

THE FUND's main website can be
accessed at wwwthefund.com. THE
FUND’s website for consumers can be
found at wwwfundhomeinfo.com.




subject to penalties for failure to file an information
return or failure to furnish a statement to the seller
unless the reporting person has actual knowledge
that any of the assurances contained in the
certification is incorrect.

Conclusion

Although there are many types of, and
circumstances surrounding real estate transactions,
the basic Who, What and When is needed to aid
Fund Agents in complying with the requirements of
Form 1099-S reporting. The IRS also provides an
information reporting customer service site at 1-866-
455-7438 to answer most questions that may arise
in the preparation and inclusion of information
needed for Form 1099-S reporting.

Agents who fail to comply with the basic
reporting requirements leave themselves open to
incurring unnecessary penalties for failure to furnish
information they already had or easily obtain. [J

Business Development Boost for
REC Members

By Michael Hammond, Fund Senior Vice President,
Marketing Services

In the face of some of the most challenging
conditions in decades, businesses of all kinds are
forced to change. Like any business person, the real
estate attorney who focuses on marketing and
business development will thrive when the market
recovers, taking advantage of their competitive
edge and maximizing their potential.

Building on the marketing support it already
offers through the statewide network of Real Estate
Councils (RECs), THE FUND is pleased to
facilitate providing REC members with access to
more proven marketing and business development
resources via teleconference calls, articles, blogs,
audio courses, and eventually a structured marketing
program, all designed to help real estate attorneys
capture more business now. Then, as the market
recovers, the program positions you to take full
advantage of the market upturn. These resources
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and programs are developed by Atticus, a long-time
strategic partner of THE FUND, and the nation’s
leading premier practice management education
and training organization for real estate attorneys.

These programs offer REC members marketing
education to support them through this challenging
time and to prepare them for the upturn by
strengthening their marketing skills. The partnership
will unfold in two key phases:

The program will launch in early 2009, offering
free, high-value, live teleconference calls focused
on topics such as:

Internet Marketing Strategies for the Real
Estate Attorney

Generating Referrals through Public
Relations Efforts

Referral Marketing Systems to Drive New
Closings

In addition to the teleconferences, Atticus will
provide a syndicated marketing column each
month for RECs to share with their members,
access to archived articles, as well as recorded
audio courses on a wide variety of marketing
topics.

Look for more information from your local
REC leadership on how to take advantage of these
new marketing opportunities.

Atticus (www.atticusonline.com) is familiar to
The Fund’s membership — nearly 1,000 member
agents have benefited from Atticus’s programs,
responding with strong, positive feedback regarding
the efficacy of the programs in helping them
develop more efficient, cost-effective and profitable
real estate practices. Over the years, Atticus has
demonstrated its success in helping real estate
attorneys grow their business. For more
information on  Atticus, log onto
www.atticusonline.com.

As the program launches, you will hear more
from your Fund Member Account Executives, REC
leaders and THE FUND regarding the program
benefits available to you.

®
@ IN YOUR BEST INTEREST

Florida Edition Page 7



FLORIDA

® ATTORNEYS' TITLE FUND SERVICES, LLC

il CONCEPT

DECEMBER 2010

VOL. 42

1099-S Reporting: Practical Tips for Frequently

Encountered Situations

By John Benson, Fund Underwriting Counsel

As we approach the end of the year, we are
reminded of the requirement for reporting real
estate transactions using the 1099-S reporting
form. Form 1099-S, Proceeds From Real Estate
Transactions, is required to be filed for reporting
information regarding a real estate transaction
pursuant to 26 C.ER., Sec. 1.6045-4 and 26 U.S.C.,
Sec. 6045(e). This reporting requirement applies
for all real estate transactions with dates of
closing that occurred on or after Jan.1, 1991.
Although there may be other persons involved
in a real estate transaction, only the real estate
“reporting person” must file the return with
respect to a real estate transaction. Under Sec.
6045(e) the “reporting person” is the person
responsible for closing the transaction. Where
a Uniform Settlement Statement prescribed
under the Real Estate Settlement Procedures
Act is used, the person listed as settlement
agent is considered the person responsible for
closing the transaction. Sometimes however, a
situation arises in which the reporting person is
not sure whether a 1099-S form should be
issued in their real estate transaction. This
article will identify some frequently encountered
situations that were presented to underwriting
counsel for the determination of whether a
1099-S reporting form was required.

Subsequent Sale of Property by an Institutional
Lender After Acquisition by Certificate of Title
in a Foreclosure Action. For completing the
closing transaction process, does a Form 1099-S
need to be filed when an institutional lender
acquires a property by certificate of title through
a properly completed foreclosure action and
subsequently sells to a bona fide purchaser?

An institutional lender is not automatically
exempt under filing requirements for Form 1099-S
reporting, however they may fall under those
entities that are exempt from reporting under
Form 1099-S. Corporations, governmental units
and corporations are considered exempt from
the reporting requirements for the 1099-S form.
An institutional lender does not typically fall
under a governmental unit or volume transferor
but may very well fall under a corporation. To
be treated as a corporation, the name must
contain an unambiguous expression of corporate
status or the transfer or loan documents clearly
indicate the corporate status of the lender. If
a Fund Member is unsure as to the status of the
institutional lender, they should obtain a W-9
form from the bank to confirm if they are
incorporated. If so, no Form1099-S is required.
If the W-9 form does not give an indication,
then a Form 1099-S should be completed and
submitted by the reporting person. It is
important to note that where the lender/seller is
a partnership or a limited liability company
(LLQO), these entities are not considered exempt

(Continued on page 108)
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1099-S RepOI'tiIlg...continued from page 105

and a Form 1099-S is required on the sale or
exchange of reportable real estate using theentity’s
Employer Identification Number (EIN). Even if
the general partner or the member of the LLC is
a corporation, a return of information using a
Form 1099-S is still required.

An Exchange of Real Property Pursuant to a
Marital Settlement Agreement or Other
Settlement Stipulation in a Dissolution of
Marriage Action. Where a former husband and
wife are divorced and as part of their settlement
stipulation, the former husband’s interest in the real
property is being transferred to the former wife in
exchange for forgiveness of the back child support
payments owed by the former husband, is a Form
1099-S issued representing the value of the
conveyance in exchange for the forgiveness of the
back child support payments?

A Form 1099-S is required to be filed for
reporting information regarding a real estate
transaction “consisting, in whole or in part, of the
sale or exchange of reportable real estate for money,
indebtedness, property other than money; or services.”
An exchange of the property as forgiveness of back
child support payments may be considered an
exchange of reportable real estate for indebtedness.
However, an exchange of real property incident to
a divorce is considered a gift under 26 U.S.C., Sec.
1041. As a “gift” under paragraph 3 of exceptions
set forth in the instructions for Form 1099-S, the
transaction is not a reportable transaction for 1099-
S reporting requirements. Note that a transfer is
considered incident to divorce under section 1041
if such transfer (1) occurs within one year after the
date on which the marriage ceases, or (2) is related
to the cessation of the marriage. Where a transfer
occurs between former spouses which does not
meet (1) or (2) above, it would be a reportable
transaction and on the 1099-S form, Box 4 would
be checked which indicates something other than
cash was received in exchange for the transfer.

The Settlement Statement (HUD-1) Reflects a
Purchase Price Value for the Real Property and
a Separate Line Item for Personal Property Sold
as Part of the Transaction. Where the total amount
paid in a real estate transaction includes both a
purchase price for the real property and a separate
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price for the personal property (furniture, etc.), what
amount needs to be reported as the gross proceeds
for purposes of Form 1099-S reporting?

The general instructions published by the Internal
Revenue Service for Form 1099-S on page 3 under
“Multiple Assets Sold” appear to indicate that all
assets, both real and other are to be included in the
amount for reporting of gross proceeds, “if real
estate is sold or exchanged and other assets are sold
or exchanged in the same transaction, report the
total gross proceeds from the entire transaction on
Form 1099-S.” However on page 4 of those same
instructions, under “Box 2 Gross Proceeds” appear
to indicate that any personal property is not to be
included, “Gross proceeds do not include the value
of property or services received or to be received by,
or on behalf of, the transferor or separately stated
cash received for personal property, such as draperies,
rugs, or a washer and dryer.” These apparent
inconsistencies were clarified by the Internal
Revenue Service in that the term “multiple assets”
on page 3 of the Instructions for 1099-S includes any
property included within the HUD-1 statement and
therefore would include both real and personal even
if a separate line item was shown on the HUD-1 for
personal property. All would be included in the
gross proceeds for 1099-S reporting purposes.
Property exempt from reporting under the
instructions on page 4 under “Box 2 Gross Proceeds”
indicating separately stated cash for personal
property are meant for transactions separate from
and not included on the HUD-1 statement such as
a separate agreement for purchase of furnishings
which are not included for purposes of 1099-S
reporting,.

Duplicate Form 1099-S Returns Are Sent for
the Same Real Estate Transaction. How is a
duplicate Form 1099-S return corrected when
inadvertently sent for the same real estate
transaction?

Unless steps are taken to correct the
duplication, the Internal Revenue Service will
treat the real estate transaction as two separate
transactions, even where the information is
identical for the seller. Fortunately, the General
Instructions for Certain Information Returns
(including Forms 1099) provides a procedure to
correct a return which was filed when one should
not have been filed on page 7 of the General
Instructions. The Form 1099-S has at the top of




the form a box to check as “Corrected.” Enter an
“X” at the top of the Form and correct any
information such as money amounts, by placing
$0.00 in the Form such as under Box 2 “Gross
Proceeds.” Report other information as per the
original return. It is important to note that the
same form for the year filed must be used when
issuing a corrected form. A 2010 Form 1099-S
will not be accepted for purposes of correcting a
2009 Form 1099-S.

There are many other situations that arise in
the closing of real estate transactions. These
frequently encountered situations are only a few
of the multitude of situations that may occur in
a real estate transaction and the reporting
requirements necessary under Form 1099-S. The
Internal Revenue Service provides an information
reporting customer service site at 1-866-455-
7438 to answer most questions regarding the
need for a Form 1099-S and the information
necessary for Form 1099-S reporting. When
contacting the service site, Fund Members are
forewarned that the wait for a real live person can
be lengthy but worth the wait in the information
received. Should you have any questions or need
further assistance, Fund underwriting counsel are
also available to assist you. O

Current Status of NAIC Title Agent
Statistical Plan

By R. Norwood Gay III, Fund Sr. Vice President
and Chief Legal Officer

The National Association of Insurance
Commissions has adopted its version of a model
title agent data call. The questions and specific
instructions for the NAIC’s data call can be found
on its website (www.naic.org). Attorney agents have
different instructions than non-attorney agents and
regulators, to some extent, recognize the differences
in business practices. One of the difficulties faced
by attorney agents is allocation of expenses between
title insurance and closings, and the practice of law.
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Although not yet clearly stated in the specific
instructions, it would appear that the NAIC is
thinking along the lines of allocating expenses
based on the ratio of law-practice income to title-
insurance and closings income. It has been pointed
out that this is not an altogether satisfactory
solution, introducing some skewing of attorney-
agent data, but one could argue that such data
skewing would be minimal and having the data
contributes to the ultimate purpose of the data call
more than it detracts. Non-lawyer title agencies, of
course, will not have such data skewing to contend
with. In Florida, the entire issue of attorney agent
data skewing may well be moot because of the
ruling of the First District Court in State, Dept. of Ins.
v. Keys Title and Abstract Co., Inc., 741 So.2d 599
(Fla. 1% DCA 1999), in which the court said
attorney agents were not required to submit
information for a data call attempted by the former
insurance commissioner.

Florida regulators participated in the data-call
discussions. The NAIC continues to work on
developing implementation tips. A survey of states
was taken to determine if they need to take
legislative or regulatory action to adopt the data call.
Florida now says it has the requisite regulatory
authority. States were also asked if they would likely
adopt a data call using the format now approved by
the NAIC Working Group. Twelve states indicated
an interest — not exactly an overwhelming showing
of support. Under NAIC rules, this modest response
precludes the drafting and adoption of a model act
for an Agent Statistical Plan.

ALTA is encouraging state land title associations
to develop a strategy to engage with their regulators
so that any changes the industry seeks will be
included in the state’s plan. FLTA needs to stay with
this issue in case our regulators do indeed decide
to go forward with developing their own statistical
report. Perhaps the most important area of focus will
be in the instructions for completing the report by
the agent.

Two significant outstanding issues are whether
the state can keep collected information confidential
and whether the state will exempt smaller agents
from reporting requirements.

A final note: the Statistical Plan fails utterly to

capture the risk reduction expense that goes into
every title policy issued, thus making it appear that
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agreement with the plan administrator.
This lien agreement is typically recorded
in the o cial records and may be entitled
“agreement,” “memorandum,” ” nancing
agreement,” or “notice of lien” and will
reference that the agreement is part of
the PACE program. The repayment peri
od can be up to 20 years.

As the properties that are subject to
PACE liens are sold and re nanced, Fund
Members will have to deal with these loans
on several levels. Buyers may assume the
lien if the lien is not paid o in advance
of closing. It is recommended that buy
ers and sellers negotiate this matter at
the time of the contract. If the PACE lien
obligation is not negotiated in advance
of contract execution, adjustment to the
purchase price to account for the value
of the unpaid improvements (which may
not have been factored in to the con
tract sale price) may be requested by the
buyer. The adjustment will likely have to
be addressed by an addendum to the
contract as the current FR/Bar and Flor
ida Realtors versions do not speci cally
address PACE nanced improvements.
Also, as stated above, new nancing may
be delayed if the lender objects to the ex
istence of the PACE lien or has additional
conditions to approve a mortgage.

Insuring Requirements

Even though PACE liens are treated as
special assessment liens, are fully assum
able, and are collected in the real prop
erty tax bill, because of their unique na
ture and for insuring proposes, The Fund
will call for the satisfaction of a recorded
PACE lien prior to insuring.

Fund Members who receive branch
prepared commitments will see the fol
lowing requirement (and Fund Members
who prepare their own commitments
should use the same):

Record satisfaction of that cer
tain [type of lien] dated

duly recorded , In O.Rt
_______ , Page . and/or
Instrument No. Alter

natively, record release of the lien
of such [type of lien] as to the sub
ject property.

For Fund Members who do their own
searches using ATIDS, PACE agreements
are coded in ATIDS as an LN. Some PACE
agreements may have been coded in

ATIDS as an AGR or other instrument code. The
Fund is working to recode all PACE instruments
as LN; however, Fund Members may nd one un
der a di erent instrument code. As always, Fund
Members should examine every document in their
search to determine its e ect on title and not rely
upon an instrument type designation.

Conclusion

As additional countiesimplement PACE programs
and more property owners take advantage of the
ability to nance energy e cient improvements in
this manner, it is anticipated that Fund Members
will more frequently encounter PACE liens on real
property. Fund Members should become familiar
with these liens and consider counseling their buy
er and seller clients concerning addressing these
liens in their purchase and sale contracts. OJ

THE CATCH-22 OF FOREIGN SELLERS AND THE
FORM 1099-S

BY LINDA MONACO, FUND LEGAL EDUCATION
ATTORNEY

Transactions involving a foreign seller can bring
complications for the settlement agent, but it does
not need to be that way. In order to make the clos
ing process go more smoothly, determine if the
transaction is subject to Foreign Investment in Real
Property Tax Act (FIRPTA) withholding. If so, with
hold the proper amount, usually 15 percent, Il in the
simple Internal Revenue Service (IRS) Forms 8288
and 8288 A, and submit the forms and funds to the
IRS within 20 days of closing. Transactions which are
subject to FIRPTA withholding still require the issu
ance of an IRS Form 1099 S to the seller and report
ing to the IRS.

The IRS released a new Form 1099 S earlier this
year. The new form has added a numbered “check
box” for foreign sellers. The checkbox, in line num
ber ve, states “[c]heck here if the transferor is a for
eign person (nonresident alien, foreign partnership,
foreign estate, or foreign trust).” The Form 1099 S
consists of three parts, Copy A for the IRS which is

led with the report, Copy B for the transferor, and
Copy C for the ler.

Form 1099 S requires the taxpayer identi ca
tion number (TIN). Sometimes this is not a problem;
however, many foreign sellers do not have a TIN.
Since 2003, all foreign buyers have been required to
obtain a TIN; however, many still do not apply for it.
Additionally, reporting a Form 1099 S without a TIN
can subject the reporter (i.e., the settlement agent)
to a minimum penalty of $50 per form. Since one
cannot report information that does not exist, the IRS
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7575 [Jvop [ CORRECTED For example:

FILER'S name, street address, city or town, state or province, country, ZIP | 1 Date of closing OMB No, 1545-0997
of foreign postal code, and telephone number
2(@1 7 Proceeds From Real On Jan. 6, 2017 at 1:38 p.m.,, |
2 Gross proceeds Estate Transactions Contacted Solo Foreignse”er. | re-
$ o 10606 quested his TIN. | stated that this
FILER'S federal identification number | TRANSFEROR'S dentifcation nuber | 8 Address orlegal descrotion including oy, state, and ZIP code) Copy A information is rGQUired to be fur-
‘ Internal Revenn nished under authority of law. Mr.
e Service Gontr Foreignseller did not provide me
File with Form 1096, ~ g p .
ey [| oo with his TIN. The transaction closed
e SalE Sy on Jan. 31, 2017.
5 Check _here if ghe tvans_tevov is alorqgn person Notice, see the
City or town, state or province, country, and ZIP or foreign postal code (nonre‘sldentaheﬂ‘forelgn partnership, foreign estate, D 2017 General . . .
e " | vciontr The IRS states that this affidavit should
Account or escrow number (see instructions) ;Buyer‘sparlofrea\estawlax Inft;nr:ation be attached to the transmlttal document
eturns, .
Form 1099=8 Cat, No, 64292E www,irs,gov/form1099s Department of the Treasury - Internal Revenue Service forwardlng the Form 1099-5 returns' HOW-
Do Not Cut or Separate Forms on This Page — Do Not Cut or Separate Forms on This Page ever, at the C_urrent tlr_ne, t_here_ IS NO meth-
) ) ) ) od to submit the affidavit with magnetic
has given some guidance in this area. or electronic Form 1099-S submissions.

Therefore, the IRS further advises keep-

On every reportable transaction, the settlement ing the affidavit in the settlement agent’s

agent should request the TIN from the seller. This re- files and submitting the affidavit only in re-
quest may be in person or by regular or electronic sponse to a letter from the IRS proposing
mail; the request may be part of a request for other a penalty.
items. There is no need for a special or separate re-
guest. The request must be made no later than the DoubleTime users can leave the TIN
time of closing. It is better to make this request early blank if the TIN is unknown. Even though
in the transaction to allow time for the seller to also DoubleTime provides the following error:
meet their FIRPTA requirements, if necessary. The “missing seller tax identification number
closing table is not the time to find out that the seller (TIN),” Fund Members may print or email
is a foreigner subject to FIRPTA. Notate the date and the Form 1099-S without a TIN. The year-
time of the request in the file. end summary of Forms 1099-S will show all
errors including those with missing TINs. If
The IRS has provided a sample request: TIN information has not yet been received,

leave the TIN blank.
You are required by law to provide Sally

Settlementagent with your correct taxpayer Next year, prior to the due date, gen-
identification number. If you do not provide erate the yearly report for filing electroni-
Sally Settlementagent with your correct tax- cally (for reporting more than 250 Forms
payer identification number, you may be sub- 1099-S per year) or paper filing (for report-
ject to civil or criminal penalties imposed by law. ing 250 or fewer Forms 1099-S per yean).
Send this report to the IRS with Copy A of
If the above request is in writing, add spaces for each Form 1099-S. This report will include
each seller’s name, address, and TIN. Below that in- all uncorrected errors in the Forms 1099-S.
formation, add a certification which should be similar So, if a Form 1099-S has no TIN, the IRS will
to this example as provided by the IRS: receive that Form 1099-S with no TIN. If the
report is filed by_mail_ ang:l not electronical-
Under penalties of perjury, | certify that | ly, m_clude 'ghe affidavit with all TIN requests

am a U.S. person or U.S. resident alien and the detailed with the report.
number shown on this statement is my correct If the report is electronically submit
taxpayer identification number. 3
pay ted and later the IRS sends a letter with a
The details of each request, when the seller did proposed penalty for failure to include the

not provide a TIN, must be included in an affidavit ITlN’ sen_dhthe IRS a ?Oﬁy O{the TIN request
submitted by the settlement agent during the annu- etter Wlltl ?tﬁo'og? JIE efa 'dﬁv't preptared
al Form 1099-S reporting period. A single affidavit giving all of the aetalls of each request.

for all such requests for the year is all that the IRS Although it may seem the filing of a

requires at this time. The beginning of the affidavit Form 1099-S for a foreign seller is a diffi-
should be the same as all other affidavits. Then, each cult path to navigate and a Catch-22, with
should include the name of the foreign person who be smooth sailing.

did not provide a TIN, the date and time (if available)
of the request, and the date the transaction occurred.
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§ 6045. Returns of brokers, 26 USCA § 6045

KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

United States Code Annotated
Title 26. Internal Revenue Code (Refs & Annos)
Subtitle F. Procedure and Administration (Refs & Annos)
Chapter 61. Information and Returns
Subchapter A. Returns and Records (Refs & Annos)
Part III. Information Returns (Refs & Annos)
Subpart B. Information Concerning Transactions with Other Persons (Refs & Annos)

26 U.S.C.A. § 6045, 1.R.C. § 6045
§ 6045. Returns of brokers

Effective: November 15, 2021
Currentness

(a) General rule.--Every person doing business as a broker shall, when required by the Secretary, make a return, in accordance
with such regulations as the Secretary may prescribe, showing the name and address of each customer, with such details
regarding gross proceeds and such other information as the Secretary may by forms or regulations require with respect to such
business.

(b) Statements to be furnished to customers.--Every person required to make a return under subsection (a) shall furnish to
each customer whose name is required to be set forth in such return a written statement showing--

(1) the name, address, and phone number of the information contact of the person required to make such return, and

(2) the information required to be shown on such return with respect to such customer.
The written statement required under the preceding sentence shall be furnished to the customer on or before February 15 of the
year following the calendar year for which the return under subsection (a) was required to be made. In the case of a consolidated
reporting statement (as defined in regulations) with respect to any customer, any statement which would otherwise be required

to be furnished on or before January 31 of a calendar year with respect to any item reportable to the taxpayer shall instead be
required to be furnished on or before February 15 of such calendar year if furnished with such consolidated reporting statement.

(¢) Definitions.--For purposes of this section--

(1) Broker.--The term “broker” includes--

(A) a dealer,
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(B) a barter exchange,

(C) any person who (for consideration) regularly acts as a middleman with respect to property or services, and

(D) any person who (for consideration) is responsible for regularly providing any service effectuating transfers of digital
assets on behalf of another person.

A person shall not be treated as a broker with respect to activities consisting of managing a farm on behalf of another person.

(2) Customer.--The term “customer” means any person for whom the broker has transacted any business.

(3) Barter exchange.--The term “barter exchange” means any organization of members providing property or services who
jointly contract to trade or barter such property or services.

(4) Person.--The term “person” includes any governmental unit and any agency or instrumentality thereof.

(d) Statements required in case of certain substitute payments.--If any broker--

(1) transfers securities of a customer for use in a short sale or similar transaction, and

(2) receives (on behalf of the customer) a payment in lieu of--

(A) a dividend,

(B) tax-exempt interest, or

(C) such other items as the Secretary may prescribe by regulations,

during the period such short sale or similar transaction is open, the broker shall furnish such customer a written statement
(in the manner as the Secretary shall prescribe by regulations) identifying such payment as being in lieu of the dividend, tax-
exempt interest, or such other item. The written statement required under the preceding sentence shall be furnished on or before
February 15 of the year following the calendar year in which the payment was made. The Secretary may prescribe regulations
which require the broker to make a return which includes the information contained in such written statement.

(e) Return required in the case of real estate transactions.--

(1) In general.--In the case of a real estate transaction, the real estate reporting person shall file a return under subsection (a)
and a statement under subsection (b) with respect to such transaction.



§ 6045. Returns of brokers, 26 USCA § 6045

(2) Real estate reporting person.--For purposes of this subsection, the term “real estate reporting person” means any of the
following persons involved in a real estate transaction in the following order:

(A) the person (including any attorney or title company) responsible for closing the transaction,

(B) the mortgage lender,

(C) the seller's broker,

(D) the buyer's broker, or

(E) such other person designated in regulations prescribed by the Secretary.

Any person treated as a real estate reporting person under the preceding sentence shall be treated as a broker for purposes
of subsection (c)(1).

(3) Prohibition of separate charge for filing return.--It shall be unlawful for any real estate reporting person to separately
charge any customer for complying with any requirement of paragraph (1). Nothing in this paragraph shall be construed to
prohibit the real estate reporting person from taking into account its cost of complying with such requirement in establishing
its charge (other than a separate charge for complying with such requirement) to any customer for performing services in
the case of a real estate transaction.

(4) Additional information required.--In the case of a real estate transaction involving a residence, the real estate reporting
person shall include the following information on the return under subsection (a) and on the statement under subsection (b):

(A) The portion of any real property tax which is treated as a tax imposed on the purchaser by reason of section 164(d)

(D(B).

(B) Whether or not the financing (if any) of the seller was federally-subsidized indebtedness (as defined in section 143(m)
(3)).

(5) Exception for sales or exchanges of certain principal residences.--

(A) In general.--Paragraph (1) shall not apply to any sale or exchange of a residence for $250,000 or less if the person
referred to in paragraph (2) receives written assurance in a form acceptable to the Secretary from the seller that--

(i) such residence is the principal residence (within the meaning of section 121) of the seller,
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(ii) if the Secretary requires the inclusion on the return under subsection (a) of information as to whether there is federally
subsidized mortgage financing assistance with respect to the mortgage on residences, that there is no such assistance
with respect to the mortgage on such residence, and

(iii) the full amount of the gain on such sale or exchange is excludable from gross income under section 121.

If such assurance includes an assurance that the seller is married, the preceding sentence shall be applied by
substituting “$500,000” for “$250,000”. The Secretary may by regulation increase the dollar amounts under this
subparagraph if the Secretary determines that such an increase will not materially reduce revenues to the Treasury.

(B) Seller.--For purposes of this paragraph, the term “seller” includes the person relinquishing the residence in an exchange.

(f) Return required in the case of payments to attorneys.--

(1) In general.--Any person engaged in a trade or business and making a payment (in the course of such trade or business)
to which this subsection applies shall file a return under subsection (a) and a statement under subsection (b) with respect
to such payment.

(2) Application of subsection.--

(A) In general.--This subsection shall apply to any payment to an attorney in connection with legal services (whether or
not such services are performed for the payor).

(B) Exception.--This subsection shall not apply to the portion of any payment which is required to be reported under
section 6041(a) (or would be so required but for the dollar limitation contained therein) or section 6051.

(g) Additional information required in the case of securities transactions, etc.--

(1) In general.--If a broker is otherwise required to make a return under subsection (a) with respect to the gross proceeds of
the sale of a covered security, the broker shall include in such return the information described in paragraph (2).

(2) Additional information required.--

(A) In general.--The information required under paragraph (1) to be shown on a return with respect to a covered security
of a customer shall include the customer's adjusted basis in such security and whether any gain or loss with respect to such
security is long-term or short-term (within the meaning of section 1222).

(B) Determination of adjusted basis.--For purposes of subparagraph (A)--
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(i) In general.--The customer's adjusted basis shall be determined--

(@) in the case of any security (other than any stock for which an average basis method is permissible under section
1012), in accordance with the first-in first-out method unless the customer notifies the broker by means of making
an adequate identification of the stock sold or transferred, and

(ID) in the case of any stock for which an average basis method is permissible under section 1012, in accordance with
the broker's default method unless the customer notifies the broker that he elects another acceptable method under
section 1012 with respect to the account in which such stock is held.

(ii) Exception for wash sales.--Except as otherwise provided by the Secretary, the customer's adjusted basis shall be
determined without regard to section 1091 (relating to loss from wash sales of stock or securities) unless the transactions
occur in the same account with respect to identical securities.

(iii) Treatment of uncorrected de minimis errors.--Except as otherwise provided by the Secretary, the customer's
adjusted basis shall be determined by treating any incorrect dollar amount which is not required to be corrected by reason
of section 6721(c)(3) or section 6722(c)(3) as the correct amount.

(3) Covered security.--For purposes of this subsection--

(A) In general.--The term “covered security” means any specified security acquired on or after the applicable date if such
security--

(i) was acquired through a transaction in the account in which such security is held, or

(ii) was transferred to such account from an account in which such security was a covered security, but only if the broker
received a statement under section 6045A with respect to the transfer.

(B) Specified security.--The term “specified security” means--

(i) any share of stock in a corporation,

(ii) any note, bond, debenture, or other evidence of indebtedness,

(iii) any commodity, or contract or derivative with respect to such commodity, if the Secretary determines that adjusted
basis reporting is appropriate for purposes of this subsection,

(iv) any digital asset, and
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(v) any other financial instrument with respect to which the Secretary determines that adjusted basis reporting is
appropriate for purposes of this subsection.

(C) Applicable date.--The term “applicable date” means--

(i) January 1, 2011, in the case of any specified security which is stock in a corporation (other than any stock described
in clause (ii)),

(ii) January 1, 2012, in the case of any stock for which an average basis method is permissible under section 1012,

(iii) January 1, 2023, in the case of any specified security which is a digital asset, and

(iv) January 1, 2013, or such later date determined by the Secretary in the case of any other specified security.

(D) Digital asset.--Except as otherwise provided by the Secretary, the term “digital asset” means any digital representation
of value which is recorded on a cryptographically secured distributed ledger or any similar technology as specified by
the Secretary.

(4) Treatment of S corporations.--In the case of the sale of a covered security acquired by an S corporation (other than a
financial institution) after December 31, 2011, such S corporation shall be treated in the same manner as a partnership for
purposes of this section.

(5) Special rules for short sales.--In the case of a short sale, reporting under this section shall be made for the year in which
such sale is closed.

(6) Special rule for certain stock held in connection with dividend reinvestment plan.--For purposes of this subsection,
stock acquired before January 1, 2012, in connection with a dividend reinvestment plan shall be treated as stock described
in clause (ii) of paragraph (3)(C) (unless the broker with respect to such stock elects not to have this paragraph apply with
respect to such stock).

(h) Application to options on securities.--

(1) Exercise of option.--For purposes of this section, if a covered security is acquired or disposed of pursuant to the exercise
of an option that was granted or acquired in the same account as the covered security, the amount received with respect to
the grant or paid with respect to the acquisition of such option shall be treated as an adjustment to gross proceeds or as an
adjustment to basis, as the case may be.

(2) Lapse or closing transaction.--In the case of the lapse (or closing transaction (as defined in section 1234(b)(2)(A))) of
an option on a specified security or the exercise of a cash-settled option on a specified security, reporting under subsections
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(a) and (g) with respect to such option shall be made for the calendar year which includes the date of such lapse, closing

transaction, or exercise.

(3) Prospective application.--Paragraphs (1) and (2) shall not apply to any option which is granted or acquired before January
1,2013.

(4) Definitions.--For purposes of this subsection, the terms “covered security” and “specified security” shall have the

meanings given such terms in subsection (g)(3).
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Code of Federal Regulations
Title 26. Internal Revenue
Chapter I. Internal Revenue Service, Department of the Treasury
Subchapter A. Income Tax
Part 1. Income Taxes (Refs & Annos)
Procedure and Administration
Information and Returns
Returns and Records (Refs & Annos)
Information Returns

26 C.F.R. § 1.6045—4, Treas. Reg. § 1.6045—4

§ 1.6045—4 Information reporting on real estate transactions

with dates of closing on or after January 1, 1991.

Effective: February 23, 2023
Currentness

(a) Requirement of reporting. Except as otherwise provided in paragraphs (c) and (d) of this section, a real estate reporting
person (“reporting person”) must make an information return with respect to a real estate transaction and, under paragraph
(m) of this section, must furnish a statement to the transferor. A reporting person may also report with respect to transactions
otherwise excepted in paragraphs (c) and (d) of this section. However, if the reporting person so elects, the return must be filed
and the statement furnished in accordance with the provisions of this section. For the definition of a real estate transaction for
purposes of these reporting requirements, see paragraph (b) of this section. For rules for determining the reporting person with
respect to a real estate transaction, see paragraph (e) of this section.

(b) Definition of real estate transaction—(1) In general. A transaction is a “real estate transaction” under this section if the
transaction consists in whole or in part of the sale or exchange of “reportable real estate” (as defined in paragraph (b)(2) of
this section) for money, indebtedness, property other than money, or services. The term “sale or exchange” shall include any
transaction properly treated as a sale or exchange for Federal income tax purposes, whether or not the transaction is currently
taxable. Thus, for example, a sale or exchange of a principal residence is a real estate transaction under this section even though
the transferor is entitled to defer recognition under section 1034 (relating to rollover of gain on sale of principal residence), or
the transferor is entitled to the special one-time exclusion of gain from the sale of a principal residence provided by section
121 to certain persons who have attained age 55.

(2)(i) Definition of reportable real estate. Except as otherwise provided in paragraph (c)(2) of this section, the term
“reportable real estate” means any present or future ownership interest in—

(A) Land (whether improved or unimproved), including air space;

(B) Any inherently permanent structure, including any residential, commercial or industrial building;

(C) Any condominium unit, including appurtenant fixtures and common elements (including land); or
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(D) Any stock in a cooperative housing corporation (as defined in section 216).

(E) Any non-contingent interest in standing timber.

(ii) For purposes of this section, the term “ownership interest” includes fee simple interests, life estates, reversions,
remainders, and perpetual easements. In addition, the term “ownership interest” includes any previously created rights to
possession or use for all or a portion of any particular year (i.e., a leasehold, easement, or “timeshare”), with a remaining
term of at least 30 years, including any period for which such rights may be renewed at the option of the holder of the
rights, as determined on the date of closing (as defined in paragraph (h)(2)(ii) of this section). Thus, for example, a pre-
existing leasehold on a building with an original term of 99 years is an ownership interest in real estate for purposes of this
section if it has a remaining term of 35 years as of the date of closing, but not if it has a remaining term of only 10 years as
of the date of closing. However, the term “ownership interest” does not include an option to acquire otherwise reportable
real estate. Further, the term “ownership interest” includes any contractual interest in a sale or exchange of standing timber
for a lump-sum payment that is fixed and not contingent.

(c) Exception for certain exempt transactions—(1) Certain transfers. No return of information is required with respect to—

(i) A transaction that is not a sale or exchange (such as a gift (including a transaction treated as a gift under section 1041) or
bequest, or a financing or refinancing that is not related to the acquisition of reportable real estate), even if the transaction
involves reportable real estate, as defined in paragraph (b)(2) of this section;

(ii) A transfer in full or partial satisfaction of any indebtedness secured by the property so transferred including a
foreclosure, a transfer in lieu of foreclosure or an abandonment; or

(iii) A transaction (a “de minimis transfer”’) in which it can be determined with certainty that the total consideration (in
money, services and property), received or to be received in connection with the transaction is less than $600 in value
(determined without regard to any allocation of gross proceeds among multiple transferors under paragraph (i)(5) of this
section) as of the date of the closing (as defined in paragraph (h)(2)(ii) of this section), even if the transaction involves
reportable real estate. Thus, for example, if a contract for sale of reportable real estate recites total consideration of “$1.00
plus other valuable consideration,” the transfer is not a de minimis transfer unless the reporting person can determine that
the “other valuable consideration” received or to be received is less than $599 in value as measured on the date of closing.

(2) Certain property. Notwithstanding the provisions of paragraph (b)(2) of this section, no return of information is
required with respect to a sale or exchange of an interest in any of the following property—provided the sale or exchange
of such property is not related to the sale or exchange of reportable real estate—

(i) An interest in surface or subsurface natural resources (for example, water, ores, and other natural deposits) or crops,
whether or not such natural resources or crops are severed from the land. For purposes of this section, the terms “natural
resources” and “crops” do not include standing timber.

(ii) A burial plot or vault; or
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(iii) A manufactured structure used as a dwelling that is manufactured and assembled at a location different from that where
it is used, but only if such structure is not affixed, at the date of closing (as defined in paragraph (h)(2)(ii) of this section),
to a foundation. Thus, a transfer of an unaffixed mobile home that is unrelated to the sale or exchange of reportable real
estate is excepted from the reporting requirements of this section.

(d) Exception for certain exempt transferors—(1) General rule. No return of information is required with respect to a
transferor that is a corporation under section 7701(a)(3) or section 7704(a) or is considered under paragraph (d)(2) of this section
to be—

(i) A corporation;

(i) A governmental unit; or

(iii) An exempt volume transferor.
In the case of a real estate transaction with respect to which there is one or more exempt transferor(s) and one or more

non-exempt transferor(s), the reporting person is required to report with respect to any non-exempt transferor. The special
rule for allocation of gross proceeds, as provided in paragraph (i)(5) of this section, applies to such a transaction.

(2) Treatment as exempt transferor. Absent actual knowledge to the contrary, a reporting person may treat a transferor
as—

(i) A corporation if—

(A) The name of the transferor contains an unambiguous expression of corporate status, such as Incorporated, Inc.,
Corporation, Corp., or P.C. (but not Company or Co.);

EERNA3

(B) The name of the transferor contains the term “insurance company,” “reinsurance company,” or “assurance

company’’; or

(C) The transfer or loan documents clearly indicate the corporate status of the transferor;

(ii) A governmental unit if the transferor is—

(A) The United States or a state, the District of Columbia, a possession of the United States, a political subdivision
of any of the foregoing, or any wholly owned agency or instrumentality of any one or more of the foregoing; or

(B) A foreign government, a political subdivision thereof, an international organization, as defined in section 7701(a)
(18), or any wholly-owned agency or instrumentality of the foregoing; or
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(iii) An exempt volume transferor if, and only if, the reporting person receives a certification of exempt status under
paragraph (d)(3) of this section.

(3) Certification of exempt status—(i) In general. A certification of exempt status must contain—

(A) The name, address, and taxpayer identification number of the transferor (the address must be that of the permanent
residence (in the case of an individual), that of the principal office (in the case of a corporation or partnership), or that
of the permanent residence or principal office of any fiduciary (in the case of a trust or estate));

(B) Sufficient information to identify any otherwise reportable real estate not reported by virtue of the exempt status
of the transferor; and

(C) A declaration that the transferor has sold or exchanged during either of the prior two calendar years, or previously
sold or exchanged during the current calendar year, or, as of the date of closing (as defined in paragraph (h)(2)(ii)
of this section), reasonably expects to sell or exchange during the current calendar year at least 25 separate items of
reportable real estate (as defined in paragraph (b)(2) of this section) to at least 25 separate transferees, and that each
such item, at the date of closing of the sale of such item was or will be held primarily for sale or resale to customers
in the ordinary course of a trade or business. For example, the declaration may be worded as follows:

[Insert name of transferor]

[check one or more]:

(1) __ has sold or exchanged during either of the prior two calendar years,
(2) _ previously sold or exchanged during the current calendar year,
(3) ___ on the date of closing expects to sell or exchange during the current calendar year,

at least 25 separate items of reportable real estate to at least 25 separate transferees and each such item, at the date
of closing of such item was or will be held primarily for sale or resale to customers in the ordinary course of a trade
or business.

(ii) Additional requirements. A certification of exempt status must be—

(A) Signed under penalties of perjury by the transferor or any person who is authorized to sign a declaration under
penalties of perjury in behalf of the transferor as described in section 6061 and the regulations thereunder;

(B) Received by the reporting person no later than the time of closing; and
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(C) Retained by the reporting person for four years following the close of the calendar year in which the date of
closing (as determined under paragraph (h)(2)(ii) of this section) occurs.

(iii) Reporting person may accept or disregard certification. A reporting person may solicit or merely accept a
certification of exempt status. Moreover, notwithstanding a transferor's furnishing of such certification, a reporting person
may disregard the certification and, instead, report with respect to the transaction. See paragraph (a) of this section for the
requirement that such elective reporting must be in compliance with the provisions of this section.

(e) Person required to report—(1) In general. Although there may be other persons involved in a real estate transaction,
only the reporting person is required to report with respect to any real estate transaction. Except as provided in a designation
agreement under paragraph (e)(5) of this section, the reporting person with respect to a real estate transaction is—

(i) The person responsible for closing the transaction, as defined in paragraph (e)(3) of this section; or

(ii) If there is no person responsible for closing the transaction, the person determined to be the reporting person under
paragraph (e¢)(4) of this section.

A person may be the reporting person with respect to a transaction whether or not such person performs or is licensed to
perform real estate brokerage services for a commission or fee.

(2) Employees, agents, and partners. For purposes of this paragraph (e), if an employee, agent, or partner (other than
an employee, agent, or partner of the transferor or the transferee) acting within the scope of such person's employment,
agency, or partnership participates in a real estate transaction—

(i) Such participation shall be attributed to such person's employer, principal, or partnership; and

(i) Only the employer, principal, or partnership (and not such person) may be the reporting person with respect to such
transaction as a result of such participation.

However, the participation of a person described in paragraph (e)(3)(i) of this section (i.e., a person listed on the Uniform
Settlement Statement as the settlement agent) acting as an agent of another is not attributed to the principal.

(3) Person responsible for closing the transaction—(i) Uniform Settlement Statement used. If a Uniform Settlement
Statement prescribed under the Real Estate Settlement Procedures Act of 1974 (RESPA), 12 U.S.C. 2601 et seq. (a
“Uniform Settlement Statement”), is used with respect to the real estate transaction and a person is listed as settlement
agent on the statement, such person is the person responsible for closing the transaction. For purposes of this section,
a Uniform Settlement Statement shall include any amendments or variations thereto, or substitutions therefore that may
hereafter be prescribed under RESPA, provided that any such amended, varied, or substituted form requires disclosure of
the parties to the transaction, the application of the proceeds of the transaction, and the identity of the settlement agent or
other person responsible for preparing the form.
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(i) Other closing statement used. If a Uniform Settlement Statement is not used, or if a Uniform Settlement Statement
is used, but no person is listed as settlement agent, the person responsible for closing the transaction is the person who
prepares a closing statement presented to the transferor and transferee at, or in connection with, the closing of the real estate
transaction. For purposes of this section, a closing statement is any closing statement, settlement statement (including a
Uniform Settlement Statement), or other written document that identifies the transferor and transferee, reasonably identifies
the transferred real estate, and describes the manner in which the proceeds payable to the transferor are to be (or were)
disbursed at, or in connection with, the closing.

(iii) No closing statement used or multiple closing statements used. If no closing statement is used or multiple closing
statements are used, the person responsible for closing the transaction is the first-listed of the persons that participate in
the transaction as—

(A) The attorney for the transferee who is present at the occasion of the delivery of either the transferee's note or a
significant portion of the cash proceeds to the transferor, or who prepares or reviews the preparation of the document(s)
transferring legal or equitable ownership of the real estate;

(B) The attorney for the transferor who is present at the occasion of the delivery of either the transferee's note or a
significant portion of the cash proceeds to the transferor, or who prepares or reviews the preparation of the document(s)
transferring legal or equitable ownership of the real estate; or

(C) The disbursing title or escrow company that is most significant in terms of gross proceeds disbursed.

If more than one attorney would be the person responsible for closing the transaction under the preceding sentence, the
person among such attorneys who is considered responsible for closing the transaction under this paragraph (e)(3)(iii) is
the person whose involvement in the transaction is most significant.

(4) Determination of the real estate reporting person in the absence of a person responsible for closing the
transaction. If no person is responsible for closing the transaction (within the meaning of paragraph (e)(3) of this section),
the reporting person with respect to the real estate transaction is the person first-listed below of the persons that participate
in the transaction as—

(i) The mortgage lender (as defined in paragraph (e)(6)(i) of this section);

(ii) The transferor's broker (as defined in paragraph (e)(6)(ii) of this section);

(iii) The transferee's broker (as defined in paragraph (e)(6)(iii) of this section); or

(iv) The transferee (as defined in paragraph (e)(6)(iv) of this section).

(5) Designation agreement—(i) In general. If a written designation agreement executed at or prior to the time of closing
designates one of the persons described in paragraph (e)(5)(ii) of this section as the reporting person with respect to the
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transaction and the designated person is a party to the agreement, the designated person is the reporting person with respect
to the transaction. It is not necessary that all parties to the transaction (or that more than one party) be parties to the
agreement.

(ii) Persons eligible. A person may be designated as the reporting person under this paragraph (¢)(5) only if the person is—

(A) The person responsible for closing the transaction (as defined in paragraph (e)(3) of this section);

(B) A person described in paragraph (e)(3)(iii) (A), (B) or (C) of this section (whether or not such person is responsible
for closing the transaction); or

(C) The mortgage lender (as defined in paragraph (e)(6)(i) of this section).

(iii) Form of designation agreement. A designation agreement may be in any form that is consistent with the requirements
of this paragraph (e)(5), and may be included on a closing statement with respect to the transaction. The designation
agreement must, however, include the name and address of the transferor and transferee and the address and any additional
information necessary to identify the real estate transferred. The agreement must identify, by name and address, the person
designated as the reporting person with respect to the transaction, and all other parties (if any) to the agreement. All parties
to the agreement must date and sign the agreement and must retain the agreement for four years following the close of the
calendar year in which the date of closing (as determined under paragraph (h)(2)(ii) of this section) occurs. Upon request
by the Internal Revenue Service, or any person involved in the transaction who did not participate in the designation
agreement, the agreement must be made available for inspection.

(6) Meaning of terms—(i) Mortgage lender. For purposes of this paragraph (e), the term “mortgage lender” means the
person who lends new funds in connection with the transaction, but only if the repayment of such funds is secured in whole
or in part by the real estate transferred. If new funds are advanced by more than one person, the mortgage lender is the
person who advances the largest amount of new funds. If two or more persons advance equal amounts of new funds and
no other person advances a greater amount of new funds, the mortgage lender among the persons advancing such equal
amounts is the person with the security interest that is most senior in terms of priority. For purposes of this paragraph ()
(6)(i), any amounts advanced by the transferor are not treated as new funds.

(ii) Transferor's broker. For purposes of this paragraph (e), the term “transferor's broker” means only the broker that
contracts with the transferor and is compensated in connection with the transaction.

(iii) Transferee's broker. For purposes of this paragraph (e), the term “transferee's broker” means only the broker that
participates to a significant extent in the preparation of the transferee's offer to acquire the real estate or that presents such
offer to the transferor. If more than one person is so described, the transferee's broker is the person whose participation in
the preparation of the transferee's offer to acquire the real estate is most significant or, in the event there is no such person,
the person whose participation in the presentation of the offer is most significant.

(iv) Transferee. For purposes of this paragraph (e), the term “transferee” means the person who acquires the greatest
interest in the real estate. If there is no such person, the transferee is the person listed first on the document(s) transferring
legal or equitable ownership of the real estate.
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(f) Multiple transferors—(1) General rule. In the case of multiple transferors, each of which transfers an interest in the same
reportable real estate, the reporting person shall make a separate information return with respect to each transferor. Paragraph
(1)(5) of this section provides rules for the determination of gross proceeds to be reported in the case of multiple transferors.

(2) Rules for spouses. Transferors who are husband and wife at the time of closing and hold the reportable real estate
as tenants in common, joint tenants, tenants by the entirety, or community property are treated as a single transferor for
purposes of paragraphs (f)(1), (h)(1)(1), (i)(5) and (1)(1)(i) of this section, unless the reporting person receives, at or prior
to the time of closing, an uncontested allocation of gross proceeds between them. In the case of a husband and wife treated
as a single transferor, the reporting person may treat either as the transferor for purposes of paragraphs (h)(1)(i) and (1)(1)
of this section, relating to reporting and soliciting taxpayer identification numbers.

(g) Prescribed form. Except as otherwise provided in paragraph (k) of this section, the information return required by paragraph
(a) of this section shall be made on Form 1099.

(h) Information required—(1) In general. The following information must be set forth on the Form 1099 required by this
section:

(i) The name, address, and taxpayer identification number (TIN) of the transferor (see also paragraph (f)(2) of this section);

(ii) A general description of the real estate transferred (in accordance with paragraph (h)(2)(i) of this section);

(iii) The date of closing (as defined in paragraph (h)(2)(ii) of this section);

(iv) To the extent required by the Form 1099 and its instructions, the entire gross proceeds with respect to the transaction
(as determined under the rules of paragraph (i) of this section), and, in the case of multiple transferors, the gross proceeds
allocated to the transferor (as determined under paragraph (i)(5) of this section);

(v) To the extent required by the Form 1099 and its instructions, an indication that the transferor—

(A) Received (or will, or may, receive) property (other than cash and consideration treated as cash in computing gross
proceeds) or services as part of the consideration for the transaction,

(B) May receive property (other than cash) or services in satisfaction of an obligation having a stated principal amount,
or

(C) May receive, in connection with a contingent payment transaction, an amount of gross proceeds that cannot
be determined with certainty using the method described in paragraph (i)(3)(iii) of this section and is therefore not
included in gross proceeds under paragraphs (i)(3)(i) and (i)(3)(iii) of this section;
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(vi) The real estate reporting person's name, address, and TIN;

(vii) [Reserved]; and

(viii) Any other information required by the Form 1099 or its instructions.

(2) Meaning of terms—(i) General description of the real estate transferred. A general description of the real estate
transferred includes the complete address of the property. If the address would not sufficiently identify the property, a
general description of the real estate also includes a legal description (e.g., section, lot, and block) of the property.

(ii) Date of closing. In the case of a real estate transaction with respect to which a Uniform Settlement Statement is used,
the date of closing shall be the date (if any) properly described as the “Settlement Date” on such statement. In all other
cases, the date of closing shall be the earlier of the date on which title is transferred or the date on which the economic
burdens and benefits of ownership of the real estate shift from the transferor to the transferee.

(i) Gross proceeds—(1) In general. Except as otherwise provided in this paragraph (i), the term “gross proceeds” means the
total cash received or to be received by or on behalf of the transferor in connection with the real estate transaction. For purposes
of this paragraph (i), the following amounts are treated as cash received or to be received by or on behalf of the transferor in
connection with the real estate transaction:

(i) The stated principal amount of any obligation to pay cash to or for the benefit of the transferor in the future (including any
obligation having a stated principal amount that may be satisfied by the delivery of property (other than cash) or services);

(ii) The amount of any liability of the transferor assumed by the transferee as part of the consideration for the transfer or of
any liability to which the real estate acquired is subject (whether or not the transferor is personally liable for the debt); and

(iii) In the case of a contingent payment transaction, as defined in paragraph (i)(3)(ii) of this section, the maximum
determinable proceeds, as defined in paragraph (i)(3)(iii) of this section.

Gross proceeds does not include the value of any property (other than cash and consideration treated as cash) or services
received by, or on behalf of, the transferor in connection with the real estate transaction. See paragraph (h)(1)(v) of this
section for the information that must be included on the Form 1099 required by this section in cases in which the transferor
receives (or will, or may, receive) property (other than cash and consideration treated as cash) or services as part of the
consideration for the transfer.

(2) Treatment of sales commissions and similar expenses. In computing gross proceeds, the total cash received or to
be received by or on behalf of the transferor shall not be reduced by expenses borne by the transferor (such as sales
commissions, expenses of advertising the real estate, expenses of preparing the deed, and the cost of legal services in
connection with the transfer).
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(3) Special rules for contingent payments—(i) In general. If a real estate transaction is a contingent payment transaction,
gross proceeds consist of the maximum determinable proceeds, if any.

(ii) Contingent payment transaction. For purposes of this section, the term “contingent payment transaction” means a
real estate transaction with respect to which the receipt, by or on behalf of the transferor, of cash or consideration treated
as cash under paragraph (i)(1)(i) of this section is subject to a contingency.

(iii) Maximum determinable proceeds. For purposes of this section, the term “maximum determinable proceeds” means
the gross proceeds determined by assuming that all of the contingencies contemplated by the documents available at closing
are met or otherwise resolved in a manner that will maximize the gross proceeds. If the maximum amount of gross proceeds
cannot be determined with certainty using this method, the maximum determinable proceeds are the greatest amount that
can be determined with certainty using this method. See paragraph (h)(1)(v)(C) of this section for the information that
must be included on the Form 1099 required by this section in cases in which the maximum amount of gross proceeds
cannot, by using the method described in this paragraph (i)(3)(iii), be determined with certainty.

(4) Uniform Settlement Statement used. If a Uniform Settlement Statement is used with respect to a real estate transaction
involving a transfer of reportable real estate solely for cash and consideration treated as cash in computing gross proceeds,
the gross proceeds generally will be the same amount as the contract sales price properly shown on that statement.

(5) Special rules for multiple transferors—(i) General rules. In the case of multiple transferors (within the meaning of
paragraph (f) of this section) each of which transfers an interest in the same reportable real estate, the reporting person
must request the transferors to provide an allocation of the gross proceeds among the transferors. The request must be
made at or before the time of closing. Neither the request nor the response is required to be in writing. The reporting
person must make a reasonable effort to contact all transferors of whom the reporting person has actual knowledge. The
reporting person may, however, rely on the unchallenged response of any transferor and need not make additional efforts to
contact other transferors after at least one complete allocation (whether or not contained in a single response) is received.
Except as otherwise provided in this paragraph (i)(5), the reporting person shall report the gross proceeds in accordance
with any allocation received at or before the time of closing. The reporting person may (but is not required to) report the
gross proceeds in accordance with any allocation received after the time of closing and before the date (determined without
regard to extensions) the Forms 1099 are required to be filed. The reporting person may not report the gross proceeds in
accordance with any allocation received on or after the date (determined without regard to extensions) the Forms 1099 are
required to be filed. If no gross proceeds are allocated to a transferor because no allocation or an incomplete allocation
is received by the reporting person, the reporting person shall report the entire unallocated gross proceeds (if any) on the
return of information made with respect to such transferor. If the reporting person receives conflicting allocations from
the transferors, the reporting person shall report the entire gross proceeds on each return of information made with respect
to the transaction.

(i) Rules for spouses. The reporting person need not request an allocation of gross proceeds if the only transferors are
husband and wife at the time of closing. If there are other transferors, the reporting person need only make a reasonable
effort to contact either the husband or wife in connection with the request for an allocation. See paragraph (f)(2) of this
section for rules that treat a husband and wife as multiple transferors if an uncontested allocation of gross proceeds is
received by the reporting person at or prior to the time of closing.
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(6) Multiple asset transactions. In the case of a real estate transaction reportable under this section that involves the
transfer of reportable real estate and other assets, the amount attributable to both the real estate and other assets is treated
as the gross proceeds with respect to that real estate transaction. No allocation of gross proceeds is made among the assets.

(j) Time and place for filing. A reporting person shall file the information returns required by this section with respect to a real
estate transaction after December 31 of the calendar year that includes the date of closing (as determined under paragraph (h)
(2)(ii) of this section) and on or before February 28 (March 31 if filed electronically) of the following calendar year. The returns
shall be filed with the appropriate Internal Revenue Service Center at the address listed in the Instructions to Form 1099.

(k) [Reserved by 88 FR 11764]

(1) Requesting taxpayer identification numbers (TINS)—(1) Solicitation—(i) General requirements. A reporting person
who is required to make an information return with respect to a real estate transaction under this section must solicit a TIN from
the transferor at or before the time of closing. The solicitation may be made in person or in a mailing that includes other items.
Any person whose TIN is solicited under this paragraph (1) must furnish such TIN to the reporting person and certify that the
TIN is correct. See paragraph (f)(2) of this section for rules that treat a husband and wife as a single transferor (and provide for
the TIN solicitation of either) in the absence of an allocation of gross proceeds under paragraph (i)(5) of this section.

(ii) Content of solicitation. The solicitation shall be made by providing to the person from whom the TIN is solicited a
written statement that the person is required by law to furnish a correct TIN to the reporting person, and that the person
may be subject to civil or criminal penalties for failing to furnish a correct TIN. For example, the solicitation may be
worded as follows:

You are required by law to provide [insert name of reporting person] with your correct taxpayer identification number. If
you do not provide [insert name of reporting person] with your correct taxpayer identification number, you may be subject
to civil or criminal penalties imposed by law.

The solicitation shall contain space for the name, address, and TIN of the person from whom the TIN is solicited and for
the person to certify under penalties of perjury that the TIN furnished is that person's correct TIN. The wording of the
certification must be substantially similar to the following: “Under penalties of perjury, I certify that the number shown
on this statement is my correct taxpayer identification number.” The requirements of this paragraph (1)(1)(ii) may be met
by providing to the transferor a copy of Form W-9. In the case of a real estate transaction for which a Uniform Settlement
Statement is used, the requirements of this paragraph (1)(1)(ii) may be met by providing to the transferor a copy of such
statement that is modified to conform to the requirements of this paragraph (1)(1)(ii).

(iii) Retention requirement. The solicitation shall be retained by the reporting person for four years following the close
of the calendar year that includes the date of closing (as determined under paragraph (h)(2)(ii) of this section). Such
solicitation must be made available for inspection upon request by the Internal Revenue Service.

(2) No TIN provided. A reporting person that does not receive the transferor's TIN will not be subject to any penalty cross-
referenced in paragraph (n) of this section by reason of failure to report such TIN if the reporting person has complied with
the requirements of paragraph (1)(1) of this section in good faith (determined with proper regard for a course of conduct
and the overall results achieved for the year).
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(m) Furnishing statements to transferors—(1)(i) Requirement of furnishing statements. A reporting person who is required
to make a return of information under paragraph (a) of this section shall furnish to the transferor whose TIN is required to be
shown on the return a written statement of the information required to be shown on such return. The written statement must
bear either the legend shown on the recipient copy of Form 1099 or the following: “This is important tax information and is
being furnished to the Internal Revenue Service. If you are required to file a return, a negligence penalty or other sanction may
be imposed on you if this item is required to be reported and the IRS determines that it has not been reported.”

(ii) This requirement may be satisfied by furnishing to the transferor a copy of a completed Form 1099 (or substitute Form
1099 that complies with current revenue procedures). An IRS truncated taxpayer identifying number (TTIN) may be used
as the identifying number of the transferor in lieu of the identifying number appearing on the information return filed with
the Internal Revenue Service. For provisions relating to the use of TTINSs, see § 301.6109—4 of this chapter (Procedure
and Administration Regulations).

(iii) In the case of a real estate transaction for which a Uniform Settlement Statement is used, this requirement also may be
satisfied by furnishing to the transferor a copy of a completed statement that is modified to comply with the requirements
of this paragraph (m), and by designating on the Uniform Settlement Statement the items of information (such as gross
proceeds or allocated gross proceeds) required to be set forth on the Form 1099. For purposes of this paragraph (m), a
statement shall be considered furnished to a transferor if it is given to the transferor in person, either at the closing or
thereafter, or is mailed to the transferor at the transferor's last known address.

(2) Time for furnishing statement. The statement required under this paragraph (m) must be furnished to the transferor
on or after the date of closing and on or before February 15 of the following calendar year.

(3) Consolidated reporting. (i) The term consolidated reporting statement means a grouping of statements the same
reporting person furnishes to the same transferor or group of transferors on the same date for the same reporting year that
includes a statement required under this section. A consolidated reporting statement is limited to statements based on the
same relationship of reporting person to transferor as the statement required to be furnished under this section.

(ii) A consolidated reporting statement must be furnished on or before February 15 of the year following the calendar year
reported. Any statement that otherwise must be furnished on or before January 31 must be furnished on or before February
15 if it is furnished in the consolidated reporting statement.

(n) Cross-reference to penalties. See the following sections regarding penalties for failure to comply with the requirements
of section 6045(e) and this section:

(1) Section 6721 for failure to file a correct information return;

(2) Section 6722 for failure to furnish a correct statement to the transferor;

(3) Section 6723 for failure to comply with other information reporting requirements (including the requirement to furnish
a TIN);
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(4) Section 6724 for definitions and rules relating to waiver and payment; and

(5) Section 7203 for willful failure to supply information (including a taxpayer identification number).

(o) No separate charge. A reporting person may not separately charge any person involved in a real estate transaction for
complying with any requirements of this section.

(p) Backup withholding requirements. [Reserved]

(q) Federally-subsidized indebtedness. [Reserved]

(r) Examples. The following examples illustrate the application of this section:

Example 1. Sale or exchange. (i) On June 1, 1991, A, an individual, buys a house from B, an individual, for $200,000. The
entire $200,000 is financed by B under an “installment land contract,” whereby A takes possession and assumes all significant
economic benefits and burdens of ownership of the house, and B retains legal title to the property until A fully performs under
the contract. On June 1, 1994, A refinances his purchase of the house with Z, a financial institution. The balance owed to B is
repaid and B relinquishes title to the house. A retains possession and the benefits and burdens of ownership of the house.

(i1) For federal income tax purposes, the transaction occurring on June 1, 1991 is considered a sale of the house by B,
notwithstanding his retention of legal title to the property. B's sale is subject to information reporting under this section. However,
the transaction occurring on June 1, 1994 is not a sale or exchange for federal income tax purposes, and notwithstanding the
change in legal title upon the deeding over of the property, that transaction is not subject to information reporting under this
section.

Example 2. Sale or exchange. On August 10, 1991, C, an individual, accepts an offer from Y, a corporation that acts on behalf
of T (C's employer) to facilitate moves of T's transferred employees from one part of the country to another. Under the offer,
C transfers his residence to Y for $250,000 by executing a deed to the property in blank and giving Y a power of attorney to
dispose of the residence. C also immediately vacates the residence, whereupon Y begins paying all costs associated with the
residence and is entitled to all income from the residence, including sales proceeds. On October 1, 1991, Y sells the residence to
D and inserts C's name in the deed previously executed by C. Thus, neither Y nor T ever become record owners of the residence.
C's transfer of the residence to Y on August 10, 1991 is a sale of reportable real estate and is subject to information reporting
under this section; however, the sale on October 1, 1991 is not required to be reported because Y (the transferor in that sale)
is a corporation. See paragraph (d) of this section.

Example 3. Definition of ownership interest. E, an individual, owns a perpetual timeshare interest in a residential unit of real
property at an oceanfront resort. For consideration, on November 15, 1991, E sells her rights in the property for the period
January 1, 1992 through December 31, 1992 to F. The transfer of E's property interest is not the transfer of an ownership interest,
as defined in paragraph (b)(2) of this section and therefore is not reportable real estate under paragraph (b)(2) of this section.
Accordingly, the transfer is not a real estate transaction under section (b)(1) of this section, and no return of information is
required with respect to E's property transfer.

Example 4. Gross proceeds (exchange). (i) G, an individual, agrees to transfer Blackacre, which has a fair market value of
$100,000, plus $10,000 cash to H, an individual, in exchange for Whiteacre, which as a fair market value of $120,000 and is
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encumbered by a $10,000 liability (which is assumed by G). No other liabilities are involved in the transaction. P is the reporting
person with respect to both sides of the transaction.

(i1) With respect to the transfer of Blackacre by G to H, P must report gross proceeds of $—0— (even though the exchange
agreement may recite total exchange value of $120,000). See paragraph (i)(1) of this section. In addition, (to the extent required
by the Form 1099 and its instructions) P must indicate that G will receive property as part of the consideration for the transaction.
See paragraph (h)(v)(A) of this section.

(iii) With respect to the transfer of Whiteacre by H to G, P must report gross proceeds of $20,000 (the amount received by H
consisting of cash ($10,000) and consideration treated as cash ($10,000) under paragraph (i) of this section). No other amount is
reported under paragraph (i)(1) of this section even though the exchange agreement may recite total exchange value of $120,000.
In addition, (to the extent required by the Form 1099 and its instructions) P must indicate that H will receive property as part
of the consideration for the transaction. See paragraph (h)(v)(A) of this section.

Example 5. Gross proceeds (deferred exchange). [Reserved]

Example 6. Gross proceeds (contingencies). K, an individual, sells an unencumbered apartment building to L for $500,000,
payable at closing, plus an amount equal to 2% of gross rents from the apartment building for each of the next 5 years, the
contingent payments to be made annually with adequate stated interest. The agreement provides that the maximum amount
K may receive (including the downpayment but excluding the interest) is $600,000. Under paragraph (i)(3)(ii) of this section
the real estate transaction is a “contingent payment transaction.” Under paragraph (i)(3)(iii) of this section, the maximum
amount of gross proceeds determined by assuming all contingencies are satisfied is $600,000. Thus, $600,000 is the “maximum
determinable proceeds” and is the amount reported.

Example 7. Gross proceeds (contingencies). The facts are the same as in example (6), except that the agreement does not
provide for adequate stated interest. The result is the same as in example (6).

Example 8. Gross proceeds (contingencies). The facts are same as in example (6), except that no maximum amount is stated in
the agreement (or any other document available at closing). Under paragraph (i)(3)(iii) of this section, assuming all contingencies
are satisfied, the maximum amount of gross proceeds cannot be determined with certainty. The greatest amount that can be
determined with certainty at the time of the closing, assuming all contingencies are satisfied, is $500,000, the cash downpayment.
Therefore, $500,000 is the “maximum determinable proceeds” under paragraph (i)(3)(iii) of this section and is the amount
reported. In addition, (to the extent required by the Form 1099 and its instructions) the reporting person must indicate that the
gross proceeds cannot be determined with certainty. See paragraph (h)(1)(iv)(C) of this section.

Example 9. Gross proceeds (contingencies). The facts are the same as in example (8), except that the agreement provides that
the minimum amount K will receive (including the downpayment) is $570,000. Thus, under paragraph (i)(3)(iii) of this section,
assuming all contingencies are satisfied, the maximum amount of gross proceeds cannot be determined with certainty. The
greatest amount that can be determined with certainty at the time of the closing, assuming all contingencies are satisfied, is
$570,000, the minimum amount stated in the agreement. Therefore, $570,000 is the “maximum determinable proceeds” under
paragraph (i)(3)(iii) of this section and is the amount reported. In addition, (to the extent required by the Form 1099 and its
instructions) the reporting person must indicate that the gross proceeds cannot be determined with certainty. See paragraph (h)
(1)(iv)(C) of this section.

(s) Applicability date. This section applies for real estate transactions with dates of closing (as determined under paragraph (h)
(2)(ii) of this section) that occur on or after January 1, 1991. Section 1.6045—4(b)(2)(1)(E), (b)(2)(ii), and (¢)(2)(i) (as contained
in 26 CFR part 1, revised May 28, 2009) applies to sales or exchanges of standing timber for lump-sum payments completed
after May 28, 2009. Section 1.6045—4(m)(1) (as contained in 26 CFR part 1, revised July 15, 2014) applies to payee statements
due after December 31, 2014. For payee statements due before January 1, 2015, § 1.6045—4(m)(1) (as contained in 26 CFR part
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1, revised April 2013) applies. The removal of paragraph (k) of this section applies for information returns required to be filed
during calendar years beginning after December 31, 2023.

Credits
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26 US.C.A. § 121,LLR.C. § 121
§ 121. Exclusion of gain from sale of principal residence

Effective: December 22, 2017
Currentness

(a) Exclusion.--Gross income shall not include gain from the sale or exchange of property if, during the 5-year period ending
on the date of the sale or exchange, such property has been owned and used by the taxpayer as the taxpayer's principal residence
for periods aggregating 2 years or more.

(b) Limitations.--

(1) In general.--The amount of gain excluded from gross income under subsection (a) with respect to any sale or exchange
shall not exceed $250,000.

(2) Special rules for joint returns.--In the case of a husband and wife who make a joint return for the taxable year of the
sale or exchange of the property--

(A) $500,000 limitation for certain joint returns.--Paragraph (1) shall be applied by substituting “$500,000” for
“$250,000” if--

(i) either spouse meets the ownership requirements of subsection (a) with respect to such property;

(ii) both spouses meet the use requirements of subsection (a) with respect to such property; and

(iii) neither spouse is ineligible for the benefits of subsection (a) with respect to such property by reason of paragraph (3).

(B) Other joint returns.--If such spouses do not meet the requirements of subparagraph (A), the limitation under paragraph
(1) shall be the sum of the limitations under paragraph (1) to which each spouse would be entitled if such spouses had
not been married. For purposes of the preceding sentence, each spouse shall be treated as owning the property during the
period that either spouse owned the property.
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(3) Application to only 1 sale or exchange every 2 years.--Subsection (a) shall not apply to any sale or exchange by the
taxpayer if, during the 2-year period ending on the date of such sale or exchange, there was any other sale or exchange by
the taxpayer to which subsection (a) applied.

(4) Special rule for certain sales by surviving spouses.--In the case of a sale or exchange of property by an unmarried
individual whose spouse is deceased on the date of such sale, paragraph (1) shall be applied by substituting “$500,000” for
“$250,000” if such sale occurs not later than 2 years after the date of death of such spouse and the requirements of paragraph
(2)(A) were met immediately before such date of death.

(5) Exclusion of gain allocated to nonqualified use.--

(A) In general.--Subsection (a) shall not apply to so much of the gain from the sale or exchange of property as is allocated
to periods of nonqualified use.

(B) Gain allocated to periods of nonqualified use.--For purposes of subparagraph (A), gain shall be allocated to periods
of nonqualified use based on the ratio which--

(i) the aggregate periods of nonqualified use during the period such property was owned by the taxpayer, bears to

(ii) the period such property was owned by the taxpayer.

(C) Period of nonqualified use.--For purposes of this paragraph--

(i) In general.--The term “period of nonqualified use” means any period (other than the portion of any period preceding
January 1, 2009) during which the property is not used as the principal residence of the taxpayer or the taxpayer's spouse
or former spouse.

(ii) Exceptions.--The term “period of nonqualified use” does not include--

(I) any portion of the 5-year period described in subsection (a) which is after the last date that such property is used
as the principal residence of the taxpayer or the taxpayer's spouse,

(I) any period (not to exceed an aggregate period of 10 years) during which the taxpayer or the taxpayer's spouse
is serving on qualified official extended duty (as defined in subsection (d)(9)(C)) described in clause (i), (ii), or (iii)
of subsection (d)(9)(A), and

(IIT) any other period of temporary absence (not to exceed an aggregate period of 2 years) due to change of
employment, health conditions, or such other unforeseen circumstances as may be specified by the Secretary.
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(D) Coordination with recognition of gain attributable to depreciation.--For purposes of this paragraph--

(i) subparagraph (A) shall be applied after the application of subsection (d)(6), and

(ii) subparagraph (B) shall be applied without regard to any gain to which subsection (d)(6) applies.

(c) Exclusion for taxpayers failing to meet certain requirements.--

(1) In general.--In the case of a sale or exchange to which this subsection applies, the ownership and use requirements of
subsection (a), and subsection (b)(3), shall not apply; but the dollar limitation under paragraph (1) or (2) of subsection (b),
whichever is applicable, shall be equal to--

(A) the amount which bears the same ratio to such limitation (determined without regard to this paragraph) as

(B)(i) the shorter of--

(D) the aggregate periods, during the 5-year period ending on the date of such sale or exchange, such property has been
owned and used by the taxpayer as the taxpayer's principal residence; or

(IT) the period after the date of the most recent prior sale or exchange by the taxpayer to which subsection (a) applied
and before the date of such sale or exchange, bears to

(ii) 2 years.

(2) Sales and exchanges to which subsection applies.--This subsection shall apply to any sale or exchange if--

(A) subsection (a) would not (but for this subsection) apply to such sale or exchange by reason of--

(i) a failure to meet the ownership and use requirements of subsection (a), or

(ii) subsection (b)(3), and

(B) such sale or exchange is by reason of a change in place of employment, health, or, to the extent provided in regulations,
unforeseen circumstances.

(d) Special rules.—-
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(1) Joint returns.--If a husband and wife make a joint return for the taxable year of the sale or exchange of the property,
subsections (a) and (c) shall apply if either spouse meets the ownership and use requirements of subsection (a) with respect
to such property.

(2) Property of deceased spouse.--For purposes of this section, in the case of an unmarried individual whose spouse is
deceased on the date of the sale or exchange of property, the period such unmarried individual owned and used such property
shall include the period such deceased spouse owned and used such property before death.

(3) Property owned by spouse or former spouse.--For purposes of this section--

(A) Property transferred to individual from spouse or former spouse.--In the case of an individual holding property
transferred to such individual in a transaction described in section 1041(a), the period such individual owns such property
shall include the period the transferor owned the property.

(B) Property used by former spouse pursuant to divorce decree, etc.--Solely for purposes of this section, an individual
shall be treated as using property as such individual's principal residence during any period of ownership while such
individual's spouse or former spouse is granted use of the property under a divorce or separation instrument.

(C) Divorce or separation instrument.--For purposes of this paragraph, the term “divorce or separation instrument”
means--

(i) a decree of divorce or separate maintenance or a written instrument incident to such a decree,

(i) a written separation agreement, or

(iii) a decree (not described in clause (i)) requiring a spouse to make payments for the support or maintenance of the
other spouse.

(4) Tenant-stockholder in cooperative housing corporation.--For purposes of this section, if the taxpayer holds stock as a
tenant-stockholder (as defined in section 216) in a cooperative housing corporation (as defined in such section), then--

(A) the holding requirements of subsection (a) shall be applied to the holding of such stock, and

(B) the use requirements of subsection (a) shall be applied to the house or apartment which the taxpayer was entitled to
occupy as such stockholder.

(5) Involuntary conversions.--
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(A) In general.--For purposes of this section, the destruction, theft, seizure, requisition, or condemnation of property shall
be treated as the sale of such property.

(B) Application of section 1033.--In applying section 1033 (relating to involuntary conversions), the amount realized from
the sale or exchange of property shall be treated as being the amount determined without regard to this section, reduced
by the amount of gain not included in gross income pursuant to this section.

(C) Property acquired after involuntary conversion.--If the basis of the property sold or exchanged is determined (in
whole or in part) under section 1033(b) (relating to basis of property acquired through involuntary conversion), then the
holding and use by the taxpayer of the converted property shall be treated as holding and use by the taxpayer of the property
sold or exchanged.

(6) Recognition of gain attributable to depreciation.--Subsection (a) shall not apply to so much of the gain from the sale
of any property as does not exceed the portion of the depreciation adjustments (as defined in section 1250(b)(3)) attributable
to periods after May 6, 1997, in respect of such property.

(7) Determination of use during periods of out-of-residence care.--In the case of a taxpayer who--

(A) becomes physically or mentally incapable of self-care, and

(B) owns property and uses such property as the taxpayer's principal residence during the 5-year period described in
subsection (a) for periods aggregating at least 1 year,

then the taxpayer shall be treated as using such property as the taxpayer's principal residence during any time during such
S-year period in which the taxpayer owns the property and resides in any facility (including a nursing home) licensed by
a State or political subdivision to care for an individual in the taxpayer's condition.

(8) Sales of remainder interests.--For purposes of this section--

(A) In general.--At the election of the taxpayer, this section shall not fail to apply to the sale or exchange of an interest
in a principal residence by reason of such interest being a remainder interest in such residence, but this section shall not
apply to any other interest in such residence which is sold or exchanged separately.

(B) Exception for sales to related parties.--Subparagraph (A) shall not apply to any sale to, or exchange with, any person
who bears a relationship to the taxpayer which is described in section 267(b) or 707(b).

(9) Uniformed services, Foreign Service, and intelligence community.--

(A) In general.--At the election of an individual with respect to a property, the running of the 5-year period described in
subsections (a) and (c)(1)(B) and paragraph (7) of this subsection with respect to such property shall be suspended during
any period that such individual or such individual's spouse is serving on qualified official extended duty--
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(i) as a member of the uniformed services,

(ii) as a member of the Foreign Service of the United States, or

(iii) as an employee of the intelligence community.

(B) Maximum period of suspension.--The 5-year period described in subsection (a) shall not be extended more than 10
years by reason of subparagraph (A).

(C) Qualified official extended duty.--For purposes of this paragraph--

(i) In general.--The term “qualified official extended duty” means any extended duty while serving at a duty station
which is at least 50 miles from such property or while residing under Government orders in Government quarters.

(ii) Uniformed services.--The term “uniformed services” has the meaning given such term by section 101(a)(5) of title
10, United States Code, as in effect on the date of the enactment of this paragraph.

(iii) Foreign Service of the United States.--The term “member of the Foreign Service of the United States” has the
meaning given the term “member of the Service” by paragraph (1), (2), (3), (4), or (5) of section 103 of the Foreign
Service Act of 1980, as in effect on the date of the enactment of this paragraph.

(iv) Employee of intelligence community.--The term “employee of the intelligence community” means an employee
(as defined by section 2105 of title 5, United States Code) of--

(I) the Office of the Director of National Intelligence,

(II) the Central Intelligence Agency,

(IID) the National Security Agency,

(IV) the Defense Intelligence Agency,

(V) the National Geospatial-Intelligence Agency,

(VI) the National Reconnaissance Office,
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(VII) any other office within the Department of Defense for the collection of specialized national intelligence through
reconnaissance programs,

(VIII) any of the intelligence elements of the Army, the Navy, the Air Force, the Marine Corps, the Federal Bureau
of Investigation, the Department of Treasury, the Department of Energy, and the Coast Guard,

(IX) the Bureau of Intelligence and Research of the Department of State, or

(X) any of the elements of the Department of Homeland Security concerned with the analyses of foreign intelligence
information.

(v) Extended duty.--The term “extended duty” means any period of active duty pursuant to a call or order to such duty
for a period in excess of 90 days or for an indefinite period.

(D) Special rules relating to election.--

(i) Election limited to 1 property at a time.--An election under subparagraph (A) with respect to any property may
not be made if such an election is in effect with respect to any other property.

(ii) Revocation of election.--An election under subparagraph (A) may be revoked at any time.

(10) Property acquired in like-kind exchange.--If a taxpayer acquires property in an exchange with respect to which gain is
not recognized (in whole or in part) to the taxpayer under subsection (a) or (b) of section 1031, subsection (a) shall not apply
to the sale or exchange of such property by such taxpayer (or by any person whose basis in such property is determined, in
whole or in part, by reference to the basis in the hands of such taxpayer) during the 5-year period beginning with the date
of such acquisition.

[(11) Repealed. Pub.L. 111-312, Title IIL, § 301(a), Dec. 17, 2010, 124 Stat. 3300]

(12) Peace Corps.--

(A) In general.--At the election of an individual with respect to a property, the running of the 5-year period described in
subsections (a) and (c)(1)(B) and paragraph (7) of this subsection with respect to such property shall be suspended during
any period that such individual or such individual's spouse is serving outside the United States--

(i) on qualified official extended duty (as defined in paragraph (9)(C)) as an employee of the Peace Corps, or

(ii) as an enrolled volunteer or volunteer leader under section 5 or 6 (as the case may be) of the Peace Corps Act (22
U.S.C. 2504, 2505).
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(B) Applicable rules.--For purposes of subparagraph (A), rules similar to the rules of subparagraphs (B) and (D) of
paragraph (9) shall apply.

(e) Denial of exclusion for expatriates.--This section shall not apply to any sale or exchange by an individual if the treatment
provided by section 877(a)(1) applies to such individual.

(f) Election to have section not apply.--This section shall not apply to any sale or exchange with respect to which the taxpayer
elects not to have this section apply.

(g) Residences acquired in rollovers under section 1034.--For purposes of this section, in the case of property the acquisition
of which by the taxpayer resulted under section 1034 (as in effect on the day before the date of the enactment of this section) in
the nonrecognition of any part of the gain realized on the sale or exchange of another residence, in determining the period for
which the taxpayer has owned and used such property as the taxpayer's principal residence, there shall be included the aggregate
periods for which such other residence (and each prior residence taken into account under section 1223(6) in determining the
holding period of such property) had been so owned and used.

CREDIT(S)
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Code of Federal Regulations
Title 26. Internal Revenue
Chapter I. Internal Revenue Service, Department of the Treasury
Subchapter A. Income Tax
Part 1. Income Taxes (Refs & Annos)
Procedure and Administration
Information and Returns
Returns and Records (Refs & Annos)
Information Returns

26 C.F.R. § 1.6045-5, Treas. Reg. § 1.6045-5
§ 1.6045-5 Information reporting on payments to attorneys.

Effective: July 15, 2014
Currentness

(a) Requirement of reporting—(1) In general. Except as provided in paragraph (c) of this section, every payor engaged in
a trade or business who, in the course of that trade or business, makes payments aggregating $600 or more during a calendar
year to an attorney in connection with legal services (whether or not the services are performed for the payor) must file an
information return for such payments. The information return must be filed on the form and in the manner required by the
Commissioner. For the time and place for filing the form, see § 1.6041-6. For definitions of the terms under this section, see
paragraph (d) of this section. The requirements of this paragraph (a)(1) apply whether or not—

(i) A portion of a payment is kept by the attorney as compensation for legal services rendered; or

(ii) Other information returns are required with respect to some or all of a payment under other provisions of the Internal
Revenue Code and the regulations thereunder.

(2) Information required. The information return required under paragraph (a)(1) of this section must include the
following information:

(i) The name, address, and taxpayer identifying number (TIN) (as defined in section 7701(a)) of the payor;

(ii) The name, address, and TIN of the payee attorney;

(iii) The amount of the payment or payments (as defined in paragraph (d)(5) of this section); and

(iv) Any other information required by the Commissioner in forms, instructions or publications.
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(3) Requirement to furnish statement—(i) General requirements. A person required to file an information return under
paragraph (a)(1) of this section must furnish to the attorney a written statement of the information required to be shown
on the return. This requirement may be met by furnishing a copy of the return to the attorney. An IRS truncated taxpayer
identifying number (TTIN) may be used as the identifying number of the attorney in lieu of the identifying number
appearing on the information return filed with the Internal Revenue Service. For provisions relating to the use of TTINS,
see § 301.6109—4 of this chapter (Procedure and Administration Regulations). The written statement must be furnished to
the attorney on or before February 15 of the year following the calendar year in which the payment was made.

(ii) Consolidated reporting. (A) The term consolidated reporting statement means a grouping of statements the same
payor furnishes to the same payee or group of payees on the same date for the same reporting year that includes a statement
required under this section. A consolidated reporting statement is limited to statements based on the same relationship of
payor to payee as the statement required to be furnished under this section.

(B) A consolidated reporting statement must be furnished on or before February 15 of the year following the calendar
year reported. Any statement that otherwise must be furnished on or before January 31 must be furnished on or before
February 15 if it is furnished in the consolidated reporting statement.

(b) Special rules—(1) Joint or multiple payees—(i) Check delivered to one payee attorney. If more than one attorney is
listed as a payee on a check, an information return must be filed under paragraph (a)(1) of this section with respect to the payee
attorney to whom the check is delivered.

(ii) Check delivered to payee nonattorney. If an attorney is listed as a payee on a check but the check is delivered to a
nonattorney who is a payee on the check, an information return must be filed under paragraph (a)(1) of this section with
respect to the payee attorney listed on the check. If more than one attorney is listed as a payee on a check but the check
is delivered to a nonattorney who is a payee on the check, the information return must be filed with respect to the first-
listed payee attorney on the check.

(iii) Check delivered to nonpayee. If two or more attorneys are listed as payees on a check, but the check is delivered to
a person who is not a payee on the check, an information return must be filed under paragraph (a)(1) of this section with
respect to the first-listed payee attorney on the check.

(2) Attorney required to report payments made to other attorneys. If an information return is required to be filed with
respect to a payee attorney under paragraph (b)(1) of this section, the attorney with respect to whom the information return
is required to be filed (tier-one attorney) must file an information return under this section for any payment that the tier-
one attorney makes to other payee attorneys with respect to that check, regardless of whether the tier-one attorney is a
payor under paragraph (d)(3) of this section.

(c) Exceptions. Notwithstanding paragraphs (a) and (b) of this section, a return of information is not required under section
6045(f) with respect to the following payments:

(1) Payments of wages or other compensation paid to an attorney by the attorney's employer.
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(2) Payments of compensation or profits paid or distributed to its partners by a partnership engaged in providing legal
services.

(3) Payments of dividends or corporate earnings and profits paid to its shareholders by a corporation engaged in providing
legal services.

(4) Payments made by a person to the extent that the person is required to report with respect to the same payee the
payments or portions thereof under section 6041(a) and § 1.6041-1(a) (or would be required to so report the payments or
portions thereof but for the dollar amount limitation contained in section 6041(a) and § 1.6041-1(a)).

(5) Payments made to a nonresident alien individual, foreign partnership, or foreign corporation that is not engaged in
trade or business within the United States, and does not perform any labor or personal services in the United States, in the
taxable year to which the payment relates. For how a payor determines whether a payment is subject to this exception,
see § 1.6041-4(a)(1).

(6) Payments made to an attorney in the attorney's capacity as the person responsible for closing a transaction within the
meaning of § 1.6045—4(e)(3) for the sale or exchange or financing of any present or future ownership interest in real estate
described in § 1.6045-4(b)(2)(i) through (iv).

(7) Payments made to an attorney in the attorney's capacity as a trustee in bankruptcy under title 11, United States Code.

(d) Definitions. The following definitions apply for purposes of this section:

(1) Attorney means a person engaged in the practice of law, whether as a sole proprietorship, partnership, corporation,
or joint venture.

(2) Legal services means all services related to, or in support of, the practice of law performed by, or under the supervision
of, an attorney.

(3) Payor means a person who makes a payment if that person is an obligor on the payment, or the obligor's insurer or
guarantor. For example, a payor includes—

(i) A person who pays a settlement amount to an attorney of a client who has asserted a tort, contract, violation of law, or
workers' compensation claim against that person; and

(ii) The person's insurer if the insurer pays the settlement amount to the attorney.

(4) Payments to an attorney include payments by check or other method such as cash, wire or electronic transfer. Payment
by check to an attorney means a check on which the attorney is named as a sole, joint, or alternative payee. The attorney
is the payee on a check written to the attorney's client trust fund. However, the attorney is not a payee when the attorney's
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name is included on the payee line as “in care of,” such as a check written to “client c/o attorney,” or if the attorney's name
is included on the check in any other manner that does not give the attorney the right to negotiate the check.

(5) Amount of the payment means the amount tendered (e.g., the amount of a check) plus the amount required to be
withheld from the payment under section 3406(a)(1), because a condition for withholding exists with respect to the attorney
for whom an information return is required to be filed under paragraph (a)(1) of this section.

(e) Attorney to furnish TIN. A payor that is required to file an information return under this section must solicit a TIN from
the attorney at or before the time the payor makes a payment to the attorney. The attorney must furnish the correct TIN to the
payor, but is not required to certify the TIN. A payment for which a return of information is required under this section is subject
to backup withholding under section 3406 and the regulations thereunder.

(f) Examples. The following examples illustrate the provisions of this section. The examples assume that P is not a payor with
respect to A, the attorney, under section 604 1. See section 6041 and the regulations thereunder for rules regarding whether P is
required under section 6041 to file information returns with respect to C. The examples are as follows:

Example 1. One check—joint payees—taxable to claimant. Employee C, who sues employer P for back wages, is represented
by attorney A. P settles the suit for $300,000. The $300,000 represents taxable wages to C under existing legal principles. P
writes a settlement check payable jointly to C and A in the amount of $200,000, net of income and FICA tax withholding with
respect to C. P delivers the check to A. A retains $100,000 of the payment as compensation for legal services and disburses
the remaining $100,000 to C. P must file an information return with respect to A for $200,000 under paragraph (a)(1) of this
section. P also must file an information return with respect to C under sections 6041 and 6051, in the amount of $300,000.
See §§ 1.6041-1(f) and 1.6041-2.

Example 2. One check—joint payees—excludable to claimant. C, who sues corporation P for damages on account of personal
physical injuries, is represented by attorney A. P settles the suit for a $300,000 damage payment that is excludable from C's
gross income under section 104(a)(2). P writes a $300,000 settlement check payable jointly to C and A and delivers the check
to A. A retains $120,000 of the payment as compensation for legal services and remits the remaining $180,000 to C. P must
file an information return with respect to A for $300,000 under paragraph (a)(1) of this section. P does not file an information
return with respect to tax-free damages paid to C.

Example 3. Separate checks—taxable to claimant. C, an individual plaintiff in a suit for lost profits against corporation P, is
represented by attorney A. P settles the suit for $300,000, all of which will be includible in C's gross income. A requests P to
write two checks, one payable to A in the amount of $100,000 as compensation for legal services and the other payable to C
in the amount of $200,000. P writes the checks in accordance with A's instructions and delivers both checks to A. P must file
an information return with respect to A for $100,000 under paragraph (a)(1) of this section. Pursuant to § 1.6041-1(a) and (f),
P must file an information return with respect to C for the $300,000.

Example 4. Check made payable to claimant, but delivered to nonpayee attorney. Corporation P is a defendant in a suit for
damages in which C, the plaintiff, has been represented by attorney A throughout the proceeding. P settles the suit for $300,000.
Pursuant to a request by A, P writes the $300,000 settlement check payable solely to C and delivers it to A at A's office. P is
not required to file an information return under paragraph (a)(1) of this section with respect to A, because there is no payment
to an attorney within the meaning of paragraph (d)(4) of this section.

Example 5. Multiple attorneys listed as payees. Corporation P, a defendant, settles a lost profits suit brought by C for $300,000
by issuing a check naming C's attorneys, Y, A, and Z, as payees in that order. Y, A, and Z do not belong to the same law
firm. P delivers the payment to A's office. A deposits the check proceeds into a trust account and makes payments by separate
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checks to Y of $30,000 and to Z of $15,000, as compensation for legal services, pursuant to authorization from C to pay these
amounts. A also makes a payment by check of $155,000 to C. A retains $100,000 as compensation for legal services. P must
file an information return for $300,000 with respect to A under paragraphs (a)(1) and (b)(1)(i) of this section. A, in turn, must
file information returns with respect to Y of $30,000 and to Z of $15,000 under paragraphs (a)(1) and (b)(2) of this section
because A is not required to file information returns under section 6041 with respect to A's payments to Y and Z because A's
role in making the payments to Y and Z is merely ministerial. See § 1.6041-1(e)(1), (e)(2) and (e)(5) Example 7 for information
reporting requirements with respect to A's payments to Y and Z. As described in Example 3, P must also file an information
return with respect to C, pursuant to § 1.6041—-1(a) and (f).

Example 6. Amount of the payment—attorney does not provide TIN. (i) Corporation P, a defendant, settles a suit brought by
C for $300,000 of damages. P will pay the damages by a joint check to C and his attorney, A. A failed to furnish P with A's
TIN. P is required to deduct and withhold 28 percent tax from the $300,000 under section 3406(a)(1)(A) and paragraph (e) of
this section. P writes the check to C and A as joint payees, in the amount of $216,000. P also must file an information return
with respect to A under paragraph (a)(1) of this section in the amount of $300,000, as prescribed in paragraph (d)(5) of this
section. If the damages are reportable under section 6041 because they are not excludable from gross income under existing
legal principles, and are not subject to any exception under section 6041, P must also file an information return with respect to
C pursuant to § 1.6041-1(a) and (f) in the amount of $300,000.

(i1) Rather than paying by joint check to C and A, P will pay the damages by a joint check to C and F, A's law firm. F failed
to furnish its TIN to P. P is required to deduct and withhold 28 percent tax from the $300,000 under section 3406(a)(1)(A) and
paragraph (e) of this section. P writes the check to C and F as joint payees, in the amount of $216,000. P also must file an
information return with respect to F under paragraph (a)(1) of this section in the amount of $300,000, as prescribed in paragraph
(d)(5) of this section. If the damages are reportable under section 6041 because they are not excludable from gross income under
existing legal principles, and are not subject to any exception under section 6041, P must also file an information return with
respect to C pursuant to § 1.6041-1(a) and (f) in the amount of $300,000.

Example 7. Home mortgage lending transaction. (i) Individual P agrees to purchase a house that P will use solely as a residence.
P obtains a loan from lender L to finance a portion of the cost of acquiring the house. L disburses loan proceeds of $300,000 to
attorney A, who is the settlement agent, by a check naming A as the sole payee. A, in turn, writes checks from the loan proceeds
and from other funds provided by P to the persons involved in the purchase of the house, including a check for $800 to attorney
B, whom P hired to provide P with legal services relating to the closing.

(i1) P, not L, is the payor of the payment to A under paragraph (d)(3) of this section. P, however, is not required to file an
information return with respect to A under paragraph (a)(1) of this section because the payment was not made in the course
of P's trade or business. Even if P made the payment in the course of P's trade or business, P would not be required to file an
information return under section 6045(f) with respect to A because P is excepted under paragraph (c)(6) of this section.

(iii) A is not required to file an information return under paragraph (a)(1) of this section with respect to the payment to B because
A is not the payor as that term is defined under paragraph (d)(3) of this section. A is not required to file an information return
under paragraph (b)(2) with respect to the payment to B because A was listed as sole payee on the check it received from P. See
section 6041 and § 1.6041—1(e) for whether A or L must file information returns under that section. See section 6045(¢e) and §
1.6045—4 for whether A is required to file an information return under that section.

Example 8. Business mortgage lending transaction. The facts are the same as in Example 7 except that P buys real property that
P will use in a trade or business. P, not L, is the payor of the payment to A under paragraph (d)(3) of this section. P, however,
is not required to file an information return under section 6045(f) with respect to A because P is excepted under paragraph (c)
(6) of this section. A is not required to file an information return under paragraphs (a) or (b)(2) of this section with respect to
the payment to B. See section 6041 and § 1.6041—1(e) to determine whether P or L must file an information return under that



§ 1.6045-5 Information reporting on payments to attorneys., 26 C.F.R. § 1.6045-5

section with respect to the payment to A, and whether P or A must file a return with respect to the payment to B. See section
6045(e) for rules regarding whether A is required to file information returns under that section.

Example 9. Qualified settlement fund. Corporation P agrees to settle for $300,000 a class action lawsuit brought by attorney A
on behalf of a claimant class. Pursuant to the settlement agreement and a preliminary order of approval by a court, A establishes
a bank account in the name of Q Settlement Fund, which is a qualified settlement fund (QSF) under § 1.468B—1. A is also
designated by the court as the administrator of the QSF. Corporation P transfers $300,000 by wire in Year 1 to A, who deposits
the funds into the Q Settlement Fund. In Year 2, the court approves an award of attorney's fees of $105,000 for A. In Year 2,
Q Settlement Fund delivers $105,000 to A. P is required to file an information return under paragraph (a) of this section with
respect to A for Year 1 for the $300,000 payment it made to A. The Q Settlement Fund is required to file an information return
under section 6041(a) and § 1.468B—2(1)(2) with respect to A for Year 2 for the $105,000 payment it made to A.

(g) Cross reference to penalties. See the following sections regarding penalties for failure to comply with the requirements
of section 6045(f) and this section:

(1) Section 6721 for failure to file a correct information return.

(2) Section 6722 for failure to furnish a correct payee statement.

(3) Section 6723 for failure to comply with other information reporting requirements (including the requirement to furnish
a TIN).

(4) Section 7203 for willful failure to supply information (including a TIN).

(h) Effective/applicability date. The rules in this section apply to payments made on or after January 1, 2007. The amendments
to paragraph (a)(3)(i) apply to payee statements due after December 31, 2014. For payee statements due before January 1, 2015,
§ 1.6045-5(a)(3)(i) (as contained in 26 CFR part 1, revised April 2013) shall apply.

Credits
[T.D. 9270, 71 FR 39551, July 13, 2006; 71 FR 47080, Aug. 16, 2006; T.D. 9504, 75 FR 64097, Oct. 18, 2010; T.D. 9675,
79 FR 41130, July 15,2014]

SOURCE: Sections 1.6001-1 to 1.6091-4 contained in T.D. 6500, 25 FR 12108, Nov. 26, 1960; T.D. 6500, 25 FR 11402, Nov.
26, 1960; 25 FR 14021, Dec. 21, 1960, unless otherwise noted.

Current through March 10, 2023, 88 FR 15171. Some sections may be more current. See credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Opinion

PER CURIAM.

*1 In this property dispute between plaintiffs, Daryl1 and

Penny Hacker, and defendants, Larry and Nancy Hacker,
defendants appeal as of right from the June 1, 2011, order
denying their request for attorney fees and costs. On appeal,
defendants primarily raise issues related to a settlement
agreement between the parties and the enforcement thereof.
Those issues were not properly before this Court by way
of defendants' appeal of right from the June 1, 2011,
order. Nonetheless, on this Court's own motion, we treated
defendants' claim of appeal as an application for leave to
appeal those issues and granted leave to appeal. Daryl Hacker
v. Larry Hacker, unpublished order of the Court of Appeals,
entered September 5, 2012 (Docket No. 304743). For the
reasons set forth in this opinion, we affirm the trial court's
June 1, 2011, order, as well as its order enforcing the
settlement agreement between the parties.

This case involves a family conflict over the sale of farmland
and the potential future tax consequences thereof. Daryl was
Larry's younger brother. Plaintiffs owned and farmed two
properties; one in the Township of Paw Paw (Paw Paw farm),
and the other in Bainbridge Township (Napier farm). The
Paw Paw farm was mortgaged through a bank while the
Napier farm was purchased through a land contract. In 1998,
plaintiffs encountered financial difficulties and the mortgagee
on the Paw Paw farm threatened foreclosure. Defendants
offered to refinance the Paw Paw farm under their own name
and, after the bank required additional collateral, added the
Napier property to the deal as well. In July 1998, plaintiffs
executed a warranty deed and conveyed their properties
to defendants for the sum of $1; defendants were also
required to pay the existing mortgage and land contract in
full. Subsequently, defendants mortgaged both properties in
their own names. Plaintiffs were to pay the mortgages and
taxes and were to continue their farming operations on the
properties. Defendants later took out additional mortgages
on the properties for their own use and without plaintiffs'
consent.

In July 2008, plaintiffs filed suit and sought a ruling that
the transfer of the farms to defendants created a constructive
trust. They also sought an order transferring the property
back to them while also assuming the remaining debt on the
original mortgage. Additionally, they sought injunctive relief
to prevent defendants from claiming disaster relief money on
the property and to compel defendants to certify that plaintiffs
farmed the land in 2007.

In May 2009, plaintiffs filed an amended complaint,
reiterating their earlier allegations against defendants and
adding additional claims of wrongdoing by defendants.
Defendants their pleadings to
counterclaim against plaintiffs. In the

defendants contended that plaintiffs owed certain monies

amended include a

counterclaim,

to defendants for expenditures on the properties and that
one of the additional mortgages taken out on the properties
was defendants' attempt to reimburse themselves for these
expenditures. The parties eventually reached a settlement
agreement—the terms of which form the basis of several
issues raised by defendants on appeal.

*2 The written settlement agreement provided that the
parties would execute a purchase agreement by December
31, 2010. The purchase agreement would transfer both
farms back to plaintiffs and would require plaintiffs to
assume responsibility for both the first and second additional
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mortgages that defendants took out on the properties. The
purchase price under the agreement was set at the payoff
amounts on the mortgages at the date of closing plus the
sum of $1. The parties agreed that the property could
not be encumbered with further debt before the closing
date. Additionally, they agreed that plaintiffs were to give
defendants 30 days, or reasonable advanced notice of the
closing date. Until the closing date, plaintiffs remained
responsible for mortgage payments, insurance, taxes, and
other debts on the farms. They also had the right to manage
and cultivate the farms until closing and to receive the
profits from any farming operations. Further, the settlement
agreement ordered disaster relief funds that were in dispute to
be held in escrow. Finally, the settlement agreement provided
that if closing did not occur before December 31, 2010,

defendants were to retain ownership of the two farms.”

The parties continued to have disputes after the settlement
agreement was entered. In April 2010, defendants asked
$62,380 at closing.
Additionally, plaintiffs ran into financial difficulties and were

plaintiffs to pay an additional

unable to make the July 2010 mortgage payments, and
ultimately filed for Chapter 12 bankruptcy that same month.
Plaintiffs found a substitute purchaser for the Napier farm and
proposed a sale from defendants to the proposed purchaser.
The purchase price was to cover the indebtedness for both
farms. Further, plaintiffs were to pay defendants $1 and would
receive title to the Paw Paw farm. Plaintiffs proposed this plan
in bankruptcy court, but defendants refused to approve the
plan.

Back in circuit court plaintiffs moved the trial court for an
injunction, a temporary restraining order, and to enforce the
settlement agreement. They again proposed a plan to have a
substitute purchaser acquire the Napier farm. Later, plaintiffs
indicated that they intended to purchase both properties on
their own after obtaining financing from a third party. At
a hearing held on November 30, 2010, defendants' counsel
stated that defendants would appear at closing on December
12, 2010, to sign warranty deeds conveying both farms to
plaintiffs.

Despite the assertion by defendants' counsel, the parties did
not close on December 12, 2010. Initially, the parties were
delayed by the filing of liens against the Napier property.
These liens were released before the scheduled closing
date and on December 10, 2010, plaintiffs' counsel notified
defendants' counsel that closing would then take place on

December 13, 2010. However, neither defendants nor their
attorney appeared for closing on December 13, 2010.

In addition to those difficulties, the parties disagreed over
the issuance of a 1099 tax form. Plaintiffs averred that they
acquiesced to all of defendants' closing demands in December
2010 with the exception of a tax issue related to a 1099 form.
The title company refused to close the sale without filing a
1099 form that included the purchase price of the sale, which
according to the settlement agreement, was “$1.00 and the
payoff of the indebtedness of the property as of the date of
closing.” Defendants confirmed that they refused to accept a
1099 that listed the purchase price agreed to in the settlement
agreement. They contended that they were not supposed to
receive a 1099 form because the sale was for the de minimis
amount of $1. As a result, the parties ultimately failed to
close by the December 31, 2010, deadline. Subsequently, in
January 2011, plaintiffs moved the trial court to enforce the
settlement agreement. Defendants responded by moving the
trial court for repayment of certain funds allegedly owed by
plaintiff, and for their attorney fees related to the bankruptcy
proceedings and plaintiffs' numerous motions related to their
proposed sale to a third party.

*3 On May 18, 2011, the trial court issued an oral
decision, finding that both parties bore some responsibility
for impeding the closing. In particular, it found that plaintiffs
failed to have all of the requisite documents in reasonable
order to close. It also found that defendants were unreasonable
in refusing to accept the required 1099 document as a part of
closing. In constructing a remedy, the trial court did not void
the settlement agreement, but instead specified that closing
was to occur at a later date at First American Title Company.
Plaintiffs were ordered to be responsible for all closing costs.
If plaintiffs were unable to close on the specified date, the
property was to remain with defendants. Conversely, if the
transaction did not close when the plaintiffs were ready,
willing, and able, the property was to be transferred via an
order to be issued from the court. The trial court also declined
to award attorney fees to either party.

The first issue raised by defendants relates to the trial
court's decision not to award attorney fees and costs to
defendants. A trial court's decision to award attorney fees
and costs is reviewed for an abuse of discretion. Smith v.
Khouri, 481 Mich. 519, 526; 751 NW2d 472 (2008). “An
abuse of discretion occurs when the trial court's decision is
outside the range of reasonable and principled outcomes.” Id.
Turning first to this issue, we conclude that defendants have
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abandoned their claim. Their minimal references to attorney
fees and costs lack even a single citation to legal authority in
support of their claim.

It is not enough for an appellant in his brief simply to
announce a position or assert an error and then leave it
up to this Court to discover and rationalize the basis for
his claims, or unravel and elaborate for him his arguments,
and then search for authority either to sustain or reject his
position. The appellant himself must first adequately prime
the pump; only then does the appellate well begin to flow.
[Yee v. Shiawassee Co Bd of Comm'rs, 251 Mich.App 379,
406; 651 NW2d 756 (2002), quoting Mitcham v. Detroit,
355 Mich. 182, 203; 94 NW2d 388 (1959).]

Having failed to provide any legal authority to support their
argument, defendants have abandoned their claim for attorney
fees and costs. Yee, 251 Mich.App at 406.

Next, we turn to defendants' arguments concerning the
enforcement of the settlement agreement. Settlement
agreements and judgments entered pursuant to the agreements
of the parties are contracts. Gramer v. Gramer, 207 Mich.App
123, 125; 523 NW2d 861 (1994). As such, they are to be
construed and applied as contracts. Id. See also Kloian v.
Domino's Pizza LLC, 273 Mich.App 449,452; 733 NW2d 766
(2006). “The cardinal rule in the interpretation of contracts is
to ascertain the intention of the parties.” Shay v. Aldrich, 487
Mich. 648, 660; 790 NW2d 629 (2010) (quotation marks and
citation omitted). “An unambiguous contractual provision
reflects the parties' intent as a matter of law, and ‘[i]f the
language of the contract is unambiguous, we construe and
enforce the contract as written.” “ Holland v. Trinity Health
Care Corp, 287 Mich.App 524, 527; 791 NW2d 724 (2010),
quoting Quality Prod & Concepts Co v. Nagel Precision, Inc,
469 Mich. 362, 375; 666 NW2d 251 (2003).

*4 Defendants essentially ask this Court to enforce the terms
of the settlement agreement which provide that “[i]f closing
does not take place on or before December 31, 2010, then the
two farms shall remain in the ownership of the Defendants.”
Because closing did not take place on or before December 31,
2010, defendants argue they are entitled to retain ownership
of the farms. In deciding otherwise, the trial court concluded
that both plaintiffs and defendants had a mutual obligation
to proceed to closing and that both parties failed under the
terms of the settlement agreement. The trial court's decision is
supported by the plain language of the settlement agreement
which clearly provided that: “Defendants will sell the two
farms, and any assets indebted by the mortgages, that are

the subject of this litigation, identified as the Napier farm
and the Paw Paw Township farm.” The settlement agreement
provided that closing shall be held on or before December 31,
2010. However, contrary to defendants' argument, it placed
no obligation on plaintiffs to ensure the closing took place nor
did it excuse defendants from cooperating to ensure the sale
ofthe property took place. Indeed, under the plain language of
the settlement agreement, defendants were clearly obligated
to sell the properties to plaintiffs for a purchase price of “$1.00
and the payoff of the indebtedness of the property as of the
date of closing.” Rather than selling the property, defendants
breached their obligation under the settlement agreement by
attempting to change the purchase price from “$1.00 and the
payoff of the indebtedness” to simply $1 and by expressly
refusing to sell the property if a form 1099 would be issued.
Having breached the contract, defendants cannot now seek
to maintain an action based on plaintiffs' failure to perform.
Able Demolition v. City of Pontiac, 275 Mich.App 577, 585;
739 NW2d 696 (2007). In other words, given their breach,
defendants may not now claim continued ownership of the
farms as a remedy for plaintiffs' failure to perform. /d.

Defendants contend that they did not breach the settlement
agreement. Central to defendants' argument is their claim that
they were not required to accept a 1099 form and, as such,
they did not breach their obligation to sell by refusing to
close if a 1099 form would result. Contrary to defendants'
argument, under 26 USC 6045(e)(1), the “real estate reporting
person shall file a return” with the IRS related to a real estate
transaction. (Emphasis added.) By statute, the “real estate
reporting person” is the “person” responsible for the closing,
which can include a title company. 26 USC 6045(e)(2). A
“real estate transaction” occurs if “the transaction consists
in whole or in part of the sale or exchange of ‘reportable
real estate’ ... for money, indebtedness, property other than
money, or services.” 26 CFR 1.6045—4(b)(1); see also IRS
Instructions for Form 1099-S (2012), p 1. Here, there can
be no dispute that the settlement agreement provided for
the sale of the properties from defendants to plaintiffs. It is
also undisputed that defendants owned, and were selling, a
fee simple interest in the properties. In exchange, they were
receiving money, namely $1 and the payoff amount of the
loans. As such, this was a real estate transaction that was
required to be reported to the IRS. 26 USC 6045(¢)(1). As the
transferors, defendants were required to furnish their taxpayer
identification number and other basic information in order to
enable the real estate reporting person to make a proper report
to the IRS. 26 CFR 1 .6045—4(h); see also IRS Instructions
for Form 1099-S (2012), p 3. There is no merit to defendants'
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assertion that a 1099 form was not legally required and that
plaintiffs prevented the sale by attempting to close with a
reputable title company who intended to properly issue a 1099
form.

*5 In arelated argument, defendants also contest the receipt
of'a 1099 form on the grounds that the consideration involved
in the transaction was only $1. Although it is true that de
minimis transactions need not be reported to the IRS, 26
CFR 1.6045—4(c)(iii), the current transaction did not involve
a de minimis amount. In making their argument, defendants
attempt to rewrite the plain language of the settlement
agreement to provide that the consideration for the sale was
$1. In actuality, the plain language of the agreement clearly
reads, “[t]he purchase price for the two farms is $1.00 and the
payoff of the indebtedness of the property as of the date of
closing.” There is no merit to defendants' claim that this was

a de minimus transaction.”

Additionally, insofar as defendants ask us to make a
determination relating to the potential federal taxes that could
result from the sale of the property, we note that, under the
Anti—Injunction Act, a state court lacks jurisdiction to enjoin
the assessment or collection of federal taxes. 26 USC 7421;
Dickens v.. United States, 671 F.2d 969, 971 (CA 6, 1982).
This includes interference with “activities which are intended
to or may culminate in the assessment or collection of
taxes.” /d. (quotation marks and citations omitted). Because
defendants requested relief that would interfere with the

assessment of a federal tax, we decline to consider their
arguments related to the potential federal taxes that could
result from the sale of the property.

Next, defendants attack the trial court's order and enforcement
of the settlement order on the grounds that plaintiffs did not
have “clean hands” in light of their numerous breaches of the
settlement agreement. Defendants provide no legal authority
to support their arguments, and so have abandoned these
arguments. Yee, 251 Mich.App at 406. Moreover, we have
reviewed the arguments and determined that they lack merit
because many of defendants' arguments fail to establish a
breach by plaintiffs. And, to the extent defendants establish
breaches by plaintiffs, none of the breaches are substantial
such that they would have excused defendants' performance.
Able Demolition, 275 Mich.App at 585 (quotation marks
and citations omitted) (the rule that “one who first breaches
a contract cannot maintain an action against the other
contracting party for his subsequent breach or failure to
perform ... only applies if the initial breach was substantial.”).

Affirmed.

No costs to either party. MCR 7.219(A).

All Citations

Not Reported in N.W.2d, 2012 WL 6604712

Footnotes

1 Daryl passed away in August 2011 and his appeal was subsequently dismissed by order of this Court.

2 The settlement also resolved three other small claims between the parties, none of which are pertinent to our analysis.
3 To the extent defendants argue that their claim is analogous to undoing a sale completed within a year, which need

not be reported, their reliance on IRS Publication 544 is misplaced. Despite defendants' insistence to the contrary, this
current transaction was not the “canceling” of the 1998 transaction. Defendants altered the arrangement by taking out
an additional mortgage on the property, a mortgage that plaintiffs agreed to take on as part of the current transaction.
Accordingly, this was not a simple undoing of a previous transaction; there were added elements.

End of Document
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Opinion
JONATHAN A. ORSEN JUDGE

*1 Dear Counsel:

This letter constitutes the court's decision with respect to
plaintiff Community Bank of Bergen County's motion to
enforce litigant's rights under R. 1:10-3. Such motion requests
relief to direct the defendant Borough of Maywood to transmit
to plaintiff's attorney, Mr. Richard Nashel, Esq. of Nashel and
Nashel LLC, a refund check made payable to ‘Nashel and
Nashel LLC Trust Account’ as part of a property tax appeal
settlement without requiring plaintiff's counsel to furnish its
taxpayer identification number (“TIN”). Plaintiff maintains
that the proper TIN is that of plaintiff which was submitted
to defendant for payment. Defendant opposes and argues that
Nashel and Nashel LLC's TIN must be provided, because
defendant is obligated to issue tax information returns (Forms
1099) which mandates inclusion of such TIN. Defendant
further asserts it met all of its responsibilities pursuant to the
Stipulation of Settlement and that the only reason for the non-
issuance of the refund check is because of Nashel and Nashel
LLC's missing TIN.

Based on the moving papers, the court denies plaintiff's
motion due to the necessity to adhere to state and federal
reporting requirements. If plaintiff wants to be refunded in
full satisfaction, then either (1) Nashel and Nashel LLC must
provide its TIN to defendant so that the refund check can
be issued to ‘Nashel and Nashel LLC Trust Account’ in
conformance with the terms of the Stipulation of Settlement
as written; or (2) the parties must agree to an alternative
payment method consistent with law and advise the court
within 30 days.

FACTS

The following findings of facts and conclusions of law
are based on the certifications and exhibits summarized in
support of the parties' pleadings.

Plaintiff filed respective complaints contesting the 2015, 2016
and 2017 tax years on the grounds that defendant assessed
plaintiff's properties in excess of the true or assessable value
of the property. The subject properties are located at 111 West
Pleasant Avenue, Maywood, New Jersey, otherwise known
as Block 70, Lot 16, and 119-139 West Pleasant Avenue,
Maywood, New Jersey, otherwise known as Block 70, Lot 17,
for the taxable years at issue.

Both parties engaged in discussions and came to a global tax
appeal settlement on or about May 5, 2017. Subsequently, the
parties filed a Stipulation of Settlement for the respective tax
years. The Tax Court entered a judgment for each tax year on
July 11, 2017 reflecting the agreed upon assessments of the
subject properties.

In the Stipulation of Settlement, the parties additionally
agreed that the plaintiff waive any interest payable on any
refund (provided the refund was paid within 60 days from the
judgment date), and that any refund payable to the plaintiff be
settled under Paragraph 7, which states that:

“Refunds as a result of the settlement as set forth herein
shall be made payable to ‘Nashel and Nashel LLC Trust
Account’ and delivered to Richard B. Nashel, Esq., Nashel

and Nashel LLC, 415 60 th Street, West New York, NJ
07093.”

*2 Before issuing the refund, the Tax Collector of the
defendant, Ashley Morrone (“Collector”), requested on
September 5, 2017, that plaintiff's attorney furnish the law
firm's TIN, explaining that since the refund was negotiated
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to be made payable to the ‘Nashel and Nashel LLC Trust
Account,” the law firm becomes the vendor in accordance
with the defendant's Finance Office procedures. In following
these procedures, defendant requires a Form W-9 and New
Jersey Business Registration Certificate of all current and
future vendors before releasing payment. It was further
explained by the Collector that these procedures parallel
the State of New Jersey's compliance with federal reporting
requirements in issuing a Form 1099 for reporting and
taxation. Plaintiff's attorney refused to supply the law firm's
TIN.

On September 8, 2017, plaintiff's attorney requested clear,
written authority - whether statute, regulation, or official
public notice from a governmental agency — in support
of defendant requesting the law firm's TIN for reporting
requirements. Plaintiff's attorney claimed that since the law
firm was not entitled to the refund, any Form 1099 issued
by defendant showing the firm as the recipient of a refund
for State of New Jersey and federal income tax reporting
purposes would be incorrect.

Plaintiff then filed the instant Motion to Enforce Litigant's
Rights pursuant to R. 1:10-3, directing defendant to forward
the refund check payable to ‘Nashel and Nashel LLC
Trust Account’ and use plaintiff's TIN on Form 1099.
Defendant responded on November 10, 2017, explaining that
in accordance with State of New Jersey and federal tax and
reporting requirements, the issuance of any refund check
would require that they receive the TIN for Nashel and
Nashel LLC. Clarifying, defendant outlined its procedural
issuance of refunds checks: where the check is being issued
to an attorney's trust account for further disbursement to the
taxpayer, defendant requires that the attorney submit their
TIN for the purchase order of the refund check. Defendant
additionally explained that most municipalities in New Jersey
use this standard process when issuing refund checks to
attorney trust accounts.

After having an opportunity to examine Internal Revenue
Code (“LR.C.”) § 6045(f) and Treas. Reg. § 1.6045-5,
plaintiff's attorney advised the court on November 14,
2017, explaining that because the law firm's trust account
is not a payee attorney, it does not have a TIN. Further,
plaintiff's attorney clarified that pursuant to the Stipulation
of Settlement, the refund payment is to be paid directly
to the trust account and not to the law firm. Plaintiff's
attorney also suggested that the defendant designate the check
payee as “Nashel and Nashel Attorneys Trust Account/FBO

Community Bank of Bergen County” in response to the
requirements of Treas. Reg. § 1.6045-5.

Defendant submitted a Second Response to the Taxpayer's
Motion to Enforce Settlement on November 30, 2017,
explaining that defendant's practice of issuing a check payable
directly to attorneys and law firms, as custodians or trustees
on behalf of their respective clients in connection with
tax appeal matters, falls squarely within L.R.C. § 6045(f).
Accordingly, defendant argues that [.LR.C. § 6045(f) presents
a bright line rule and clearly defines defendant's reporting
requirement and plaintiff's attorney's obligation in providing
the firm's TIN where the refund check is being issued to an
attorney's client trust fund.

After further discussions, the parties subsequently came to an
impasse and both parties asked the court to rule on the pending
motion based on the submitted filings.

ANALYSIS

A. Jurisdiction

Although not raised by the parties, we begin our review by
first confirming that this court has jurisdiction to address
plaintiff's motion. The Tax Court is a court of limited
jurisdiction, created by statute in 1978 in accordance with
the Legislature's constitutional authority to establish, alter
or abolish by law courts of limited jurisdiction. N.J. Const.
art. VI, § 1, 9 I; N.J.S.A. 2B:13-1; McMahon v. City of
Newark, 195 N.J. 526, 546 (2008). The Tax Court can
constitutionally exercise only that jurisdiction conferred upon
it by the Legislature and is constricted by its enabling statutes.

Prime Accounting Dept. v. Twp. of Carney's Point, 212 N.J.
493, 505 (2013); Exxon Corp. v. East Brunswick Twp., 192
N.J. Super. 329, 335 (App. Div. 1983).

*3 N.J.S.A. 2B:13-2 establishes the Tax Court's jurisdiction
as follows:

a. The Tax Court shall have jurisdiction to review actions or
regulations with respect to a tax matter of the following:

(1) Any state agency or official;
(2) A county board of taxation;
(3) A county or municipal official.

b. The Tax Court shall have jurisdiction over actions
cognizable in the Superior Court which raises issues
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as to which expertise in matters involving taxation is
desirable, and which have been transferred to the Tax
Court pursuant to the Rules of the Supreme Court.

c¢. The Tax Court shall have jurisdiction over any matters
as may be provided by statute.

d. The Tax Court jurisdiction shall include any powers that
may be necessary to effectuate its decisions, judgments
and orders.

In this case, judgment was entered upon stipulation of the
parties pursuant to R. 8:9-5. The instant motion for review
before this court is with respect to the effectuation of this
judgment, and in connection with the defendant's obligation
to file an information tax return under State of New Jersey and
federal income tax laws. Thus, the court must determine the
applicability of the authority that governs information returns
to effectuate the Tax Court's entered judgment. Consequently,
the court finds that it has jurisdiction to hear this motion
regarding the relevant reporting requirements.

B. Information Reporting Requirements

The determination whether to file a federal Form 1099
information return as it relates to payments to attorneys can be
found in .LR.C. § 6045 and Treas. Reg. § 1.6045-5. Issuance of
federal Forms 1099 is mandated by the [.R.C. and associated

regulations. See [.LR.C. §§ 6041, 6045, 6049." Failure to issue
a Form 1099 may result in penalties under L.LR.C. § 6721.
Moreover, if the payee fails to provide the payor with its TIN,
the I.R.C. requires that any reportable payments to the payee
be subject to backup withholding. I.R.C. § 3406.

The I.LR.C. requires that any person who makes a payment to
an attorney, regardless of whether the services are performed
for the payor, report these payments to the Internal Revenue
Service depending on how the payment is made. See [.R.C. §
6045(f); Treas. Reg. § 1.6045-5. Whether the defendant must
issue a Form 1099 to only plaintiff, to only attorney, or to both
the plaintiff and attorney, hinges on the specific circumstances
of the payment. See Johnson v. LPL Fin. Servs., 517 F. Supp.
2d 1231, 1232-34 (S.D. Cal. 2007) (court provides a detailed
analysis and procedure for issuing a Form 1099 to an attorney

and plaintiff and outlines the options for payment with respect

to a written settlement agreement).2

*4 Specifically, I.LR.C. § 6045(f) provides in part,

(f) Return required in the case of payments to attorneys.

(1) In general. Any person engaged in a trade or business
and making a payment (in the course of such trade
or business) to which this subsection applies shall file
a return under subsection (a) and a statement under
subsection (b) with respect to such payment.

(2) Application of subsection.

(A) In general. This subsection shall apply to any
payment to an attorney in connection with legal
services (whether or not such services are performed
for the payor).

(B) Exception. This subsection shall not apply to
the portion of any payment which is required to be
reported under section 6041(a) [26 USCS § 6041(a) ]
(or would be so required but for the dollar limitation
contained therein) or section 6051 [26 USCS § 6051].

[LR.C. § 6045(f).]

Information reporting on payments to attorneys is further
clarified in Treas. Reg. § 1.6045-5 which states in part,

Except as provided in paragraph (c) of this section,
every payor engaged in a trade or business who, in
the course of that trade or business, makes payments
aggregating $ 600 or more during a calendar year to an
attorney in connection with legal services (whether or
not the services are performed for the payor) must file
an information return for such payments.

[Treas. Reg. § 1.6045-5.]

With respect to the clarification of how checks payable to
an attorney trust fund account are treated, Treas. Reg. §
1.6045-5(d)(4) sets forth in part,

Payment by check to an attorney means a check on
which the attorney is named as a sole, joint, or alternative
payee. The attorney is the payee on a check written to
the attorney's client trust fund. However, the attorney
is not a payee when the attorney's name is included on
the payee line as “in care of,” such as a check written to
“client c/o attorney,” or if the attorney's name is included
on the check in any other manner that does not give the
attorney the right to negotiate the check.

[Treas. Reg. § 1.6045-5(d)(4) ] (emphasis added).
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As a preliminary matter, a defendant is engaged in a trade or
business if defendant performs any activity for gain or profit
or is a non-profit organization under [.R.C. §§ 401(c), 501(d),
or 521. The terms trade or business includes the performance
of the functions of a public office. LR.C. § 7701(a)(26). Here,
the defendant issuing a payment pursuant to a settlement with
respect to a real estate tax appeal, meets such requirement.

Pursuant to the Stipulation of Settlement, refunds as a result
of the settlement had to be paid to, and checks in this regard,
had to be made payable to the ‘Nashel and Nashel LLC
Trust Account.” Under Treas. Reg. § 1.6045-5(d)(4), since
the attorney is considered the payee on a check written to
such attorney's client trust fund, defendant is required to
file an information return for such attorney. In this case,
the Stipulation of Settlement clearly states that any refund
be payable to ‘Nashel and Nashel LLC Trust Account.’
Thus, Nashel and Nashel LLC is considered the payee and
defendant is required to issue a Form 1099 to Nashel and
Nashel LLC.

*5 Plaintiff's attorney's concern whether the issuance of
Form 1099 will be deemed income to the law firm for State
of New Jersey and federal purposes may be alleviated by the
clarification of the location for reporting the proceeds on the
Form 1099. The manner of how the proceeds are reported
on a Form 1099 are relevant with respect to the taxability
and determination as income for State and federal income tax
purposes.

As set forth on the Form 1099 Misc. Instructions,

Payments to attorneys. The term “attorney” includes a
law firm or other provider of legal services. Attorneys'
fees of $600 or more paid in the course of your trade
or business are reportable in box 7 of Form 1099-
MISC, under section 6041A(a)(1). Gross proceeds paid
to attorneys. Under section 6045(f), report in box 14
payments that:

* Are made to an attorney in the course of your trade or
business in connection with legal services, but not for
the attorney's services, for example, as in a settlement
agreement;

* Total $600 or more; and

* Are not reportable by you in box 7.

[Dept. of Treasury, Internal Revenue Service, 2018

Instructions for Form 1099-MISC.]3

Actual payments to attorneys for services rendered should be
reported in box 7, “Nonemployee compensation,” of Form
1099 which will indicate that the payment is income to the
attorney rather than merely gross settlement proceeds from
a judgment. Id. In the alternative, under L.R.C. § 6045(f),
payments made to an attorney as settlement proceeds that
are not necessarily reportable as income to the attorney are
reported in box 14, “Gross proceeds paid to an attorney.”
LR.C. § 6045(f); Instructions for Form 1099-MISC; see
also Johnson, 517 F. Supp. 2d at 1232-34 (further clarifies
instructions for location of payments to attorneys considered

attorney's fees in box 7 or pursuant to a settlement agreement
in box 14).

As represented by the parties, the proceeds at issue pursuant
to the Stipulation of Settlement are to be paid for the benefit
of the plaintiff. Provided that the check is made payable
to ‘Nashel and Nashel LLC Trust Account’ consistent with
the terms of the Stipulation of Settlement, such payment
appears to be reportable in box 14, “Gross proceeds paid to an
attorney,” as clearly enumerated in the Instructions for Form
1099-MISC and related statutes and regulations.

As an alternative, plaintiff's attorney suggested that defendant
issue a refund check made payable to “Nashel and Nashel
Attorneys Trust Account/FBO Community Bank of Bergen
County.” However, Nashel and Nashel LLC is still required
to provide its TIN to defendant since the law firm is still
considered a payee. Id.

If the parties agreed, however, to issue a check made payable
to plaintiff, “in care of” Nashel and Nashel LLC, or in a
manner that the law firm is unable to negotiate the check
but rather just receive the check, then defendant would not
be required to provide the law firm with a Form 1099,
as enumerated above. See also Treas. Reg. § 1.6045-5(f),
Example 4 (which provides that if a check is made payable
solely to plaintiff but only delivered to a nonpayee attorney,
then defendant is not required to file an information return
with respect to the attorney).

C. Reporting Procedure

In order for a defendant to report payments to an attorney on
Form 1099, a defendant must obtain the proper TIN(s). See
LR.C. § 6109 (a)(1) (a person required to “make a return”
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under the provisions of the I.R.C. or the regulations “shall
include in such return ... such identifying number as may be
prescribed for securing proper identification of such person”);
Treas. Reg. § 1.6045-5(a)(2)(ii) (the 1099 must include the

“name, address, and TIN of the payee attomey”).4

*6 If payment is to be made by defendant, without receiving
or verifying the proper TIN of the payee, the .R.C. requires
that any reportable gross proceeds paid are subject to backup
withholding. [.LR.C. § 3406; see also Treas. Reg. § 1.6045-5(%),
Example 6 (scenarios that with respect to a settlement
payment to attorney or law firm and plaintiff, if attorney or
law firm does not provide its TIN to payor-defendant, then the
payor-defendant is required to withhold taxes in accordance
with L.R.C. § 3406).

Since the parties carefully and precisely negotiated that
“[r]efunds as a result of the settlement as set forth herein shall
be made payable to ‘Nashel and Nashel LLC Trust Account,’
” the defendant is required to use Nashel and Nashel LLC's
TIN in accordance with the federal reporting requirements

willing to re-negotiate the method of payment, the defendant
can issue the Form 1099 using plaintiff's TIN.

CONCLUSION

For the above stated reasons, plaintiff's motion is denied. In
light of the foregoing, if plaintiff wants to be refunded in
full satisfaction without being subject to backup withholding,
Nashel and Nashel LLC's TIN must be provided to defendant
so that defendant can issue the refund and the requisite Form
1099-MISC. Plaintiff's Attorney may also confer with its
client and counsel for defendant, and should the parties agree
to an alternative method of payment, then the court will
entertain a motion to amend Paragraph 7 of the Stipulation
of Settlement within 30 days to effectuate prompt refund
payment.

Very truly yours,

Hon. Jonathan A. Orsen, J.T.C.

All Citations
to reflect the settlement payment. If however, the parties are
2018 WL 4288659
Footnotes
1 The 1099 information returns are also required to be filed with the Director, New Jersey Division of Taxation, by payors

of certain types of payments. See generally N.J.A.C. 18:35-8.1.

As set forth in Johnson, to determine what, if any, Forms 1099 a payor must issue to all parties with respect to a judgment
or settlement payment, the court must determine: (1) whether the payor-defendant is engaged in a trade or business; (2)
whether the payment is gross income to the payee-plaintiff; and (3) the manner of payment of the settlement. Johnson,
517 F. Supp. 2d at 1233-38. The determination whether the settlement payment is income to plaintiff is beyond the scope
of this motion as we are determining the information filing requirements of plaintiff's attorney's law firm and not plaintiff.
Regardless of whether or not the settlement payment constitutes gross income to plaintiff, defendant is still required to
issue Form 1099 to plaintiff's attorney's law firm for payments over $600. See |.R.C. § 6045(f); Treas. Reg. § 1.6045-5.
However, the court would be remiss not to note that as stated in Johnson, if some or all of a judgment or settlement
payment is deemed gross income to plaintiff, and the check is made payable to only the attorney, the defendant is required
to provide a Form 1099 to both the attorney and the plaintiff due to separate obligations under the I.R.C., and related
regulations. Johnson, 517 F. Supp. 2d at 1235-36; I.R.C. § 6041; Treas. Reg. § 1.6041-1(a)(1)(i-iii); I.R.C. & 6045(f);
Treas. Reg. § 1.6045-5.

Accessible at https://www.irs.gov/pub/irs-pdf/i1099msc.pdf (last visited Sep. 5, 2018).

Pursuant to I.R.C. § 7701(a)(41), “TIN" is defined as “the identifying number assigned to a person under section 6109.”

End of Document
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2014 WL 1302551
United States District Court,
S.D. Ohio,
Western Division.

Kenneth B. PITCHER, and
Michael Enders, Plaintiffs,
V.
Lawrence WALDMAN, and Waldman
& Company CPA's, P.S.C., Defendants.

No. 1:11-cv-148-HJW.
|
Filed March 28, 2014.

ORDER
HERMAN J. WEBER, Senior District Judge.

*]1 This Court held a bench trial on July 16-17,
2013, at which the individual parties and several opinion
(“expert”) witnesses testified. The plaintiffs and defendants
have respectively filed “Proposed Findings of Fact and
Conclusions of Law” (doc. nos.129, 130), as well as
highlighted versions indicating any disputed facts and law
(doc. nos.134, 135). They have also filed “Supplemental
Proposed Findings” and “Second Supplemental Proposed
Findings” (doc. nos.144, 145, 168-1). At the close of trial,
the parties requested, and were granted, permission to submit
additional closing briefs. The Court has carefully considered
all of the trial testimony, the oral arguments of counsel, and
the extensive written record, including the trial exhibits (doc.
nos.177-180) and the additional closing briefs (doc. nos.184—
186). Based on applicable authority and the evidence and
testimony presented, the Court finds as follows:

1. Background

This case arises from the acrimonious break-up of the
successful accounting firm Waldman, Pitcher, and Co., P.S.C.
The individual parties in the present case were formerly
partners in that firm. The break-up has spawned numerous
related lawsuits, various audits by the Internal Revenue
Service (“IRS”), numerous complaints of improper conduct
to various professional oversight groups, and protracted

contentious litigation of the present case.! The facts have

been exhaustively set forth by the parties in their briefs,
in their competing versions of the proposed findings, in
their “Supplemental Joint Final Pretrial Order” (doc. no.
141, stipulated facts), and at trial. The relevant facts will be
summarized here as succinctly as possible.

Defendant Lawrence Waldman became a CPA in 1972,
worked for a large firm for four years, and then founded
his own firm “Waldman & Company, CPAs.” He hired
Kenneth Pitcher and Michael Enders (“plaintiffs”) as
associate accountants, respectively in 1985 and 1987. In
time, both plaintiffs acquired ownership interests in the
firm, which changed its name to “Waldman, Pitcher &
Company, P.S.C.” In 2005, Waldman, Pitcher and Enders
signed employment contracts with the firm. Those contracts
included a formula for annual compensation, a schedule
for deferred compensation upon termination of employment,
and a “non-compete” clause that would preclude them from
performing any accounting work for the firm's clients for
three years after termination of employment. As of 2009,
Pitcher had 25 shares in the firm, and Enders had 15 shares in
the firm, out of a total of 97 shares (Plaintiff Ex. 21, W000791,
821). Together, Pitcher and Enders had a 41% stake in the
firm.

Pitcher and Enders sought to leave the firm in 2009. Waldman,
who had been having health issues and who had returned
to work in September, did not agree to their proposed
terms. Pitcher and Enders sued for dissolution in state court.
See Pitcher, et al v. Waldman, et al, Case No. 09-CI-
1491 (Campbell Cty. Circuit Ct.). Through counsel, the
parties negotiated a settlement, and on October 22, 2009,
entered into the “2009 Settlement and Stock Redemption
Agreement” (Jt. Ex. I, “2009 Agreement”). They terminated
the 2005 employment contracts, divided the client lists,

and formed separate accounting firms.> The parties agreed
that Pitcher and Enders would relinquish their stock in the
original firm and that certain account receivables (“AR”)
and work in progress (“WIP”) would be assigned to their
new firm “KPE Services, Inc. (“KPE”). The amount of AR
to be assigned to KPE was $111,535 for Pitcher's clients
and $13,260 for Enders' clients (for a total of $124,795).
Defendants paid $27,755.00 to KPE for amounts received
from Pitcher and Enders' clients during October 6-21, 2009,
and paid $60,000.00 to plaintiffs' attorneys at Greenebaum
(Plaintiff Ex. 21, W000792, 800, copies of checks). The 2009
Agreement specified that Waldman & Co. would pay Pitcher
“a purchase price in the amount of $833.00” for his shares and
pay Enders “the amount of $500.00” for his shares.


https://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5013264436)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0254769401&originatingDoc=I1e14c6b7ba6811e3a659df62eba144e8&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 

Pitcher v. Waldman, Not Reported in F.Supp.3d (2014)
113 A.F.T.R.2d 2014-1639, 2014-1 USTC P 50,241

*2 In their state complaint, Pitcher and Enders had alleged
that Waldman was “engaged in fraudulent, unethical, and
illegal billing practices” and had been “overbilling” clients
(Plaintiff Ex. 21, W000773 at 9 7-9). Waldman insists that
this was untrue and was merely a ploy by the plaintiffs to
obtain rescission of their 2005 employment contracts. In any
event, the 2009 Agreement included a “non-disparagement”
clause. Unfortunately, this settlement did not conclude
matters between the parties, and the non-disparagement
clause later became the subject of litigation between the
parties. According to Waldman, Pitcher subsequently told a
client (Gerald Robinson) that Waldman had been overbilling
him. Waldman testified he was “pretty angry” and “intended
to fight” because “no one pushes me around” (doc. no.
182 at 13, 18, Trial Transcript). Waldman told Robinson on
December 30, 2009, that he was “going to war” (Plaintiff's
Ex. 35, transcript of audio recording played at trial).

In January 2010, Waldman & Co. issued 1099-MISC forms
to Pitcher and Enders personally for tax year 2009, for non-
employee compensation in the amount of $111,535.00 for
Pitcher and $13,260.00 for Enders (Plaintiff Ex. 2-3). It is
undisputed that Waldman and his company had not collected
any of the AR/WIP money reflected on those 1099 forms
(doc. no. 134, 99 18-19). Waldman was admittedly angry
at Pitcher and Enders and has repeatedly characterized their
departure as effectively “stealing” two million dollars from

him. As a prominent and experienced CPA,3 Waldman was
familiar with the matching program of the IRS and knew
that issuing these 1099s to Pitcher and Enders personally
would likely result in IRS audits of their personal income tax
returns. Waldman & Co. benefitted by taking a corresponding
tax deduction for the reported amounts. Plaintiffs did not
declare any of the AR, WIP, or the $60,000.00 payment to
Greenebaum as income on their personal 2009 tax returns
(doc. no. 141 at §, 9 o).

In February and March of 2010, Pitcher and Enders
complained to the IRS's Office of Professional Responsibility
(“OPR”) that Waldman had issued 1099s containing
information that Waldman knew to be inaccurate (Def.Ex.B—
C). They asserted that Waldman had done this “to exact
a revenge that he couldn't otherwise exact during our
negotiations” (doc. no. 135, 4 28). They filed similar
complaints with the Accountancy Board of Ohio and Ohio
Society of CPAs (Def.Exs.F-H, J, L). Those groups declined
to take disciplinary action against Waldman.

Waldman countered by suing Pitcher and Enders in May
2010, alleging that they had “defamed” him by filing
the complaints with those groups. See Waldman, et al, v.
Pitcher, et al, Case No: A1004877 (Ct. of Comm. Pleas
for Hamilton Cty., Ohio). He also alleged that Pitcher and
Enders had violated the 2009 Agreement in various ways. He
contended that the plaintiffs had improperly withheld certain
contractual payments (i.e. “Robinson payments™) in order to
offset costs the plaintiffs had incurred in connection with
“due date monitoring” software (PIf. Ex. 21 at W000384).
Plaintiffs counter-claimed, asserting that although Waldman
had expressly agreed in Section 3.12 of the 2009 Agreement
to make the software available to them, Waldman had
refused to do so (W000403). The parties entered into a
protective order prohibiting them from disclosing information
designated “confidential” to third parties.

Waldman
(individually and as Trustee) and his firm also filed suit

*3 In addition to the ‘“defamation” suit,

against Pitcher as Co—Trustee, seeking to recover “excessive
administrative costs” of $810.52, plus attorney's fees, for
Pitcher's administration of the firm's 2002 Plan and Trust
Agreement. See Waldman, et al, v. Pitcher, et al, Case No: 10—
cv—7526 (Hamilton Cty. Mun.Ct.), removed to federal court
on the basis of ERISA jurisdiction, as OHSD Case No. 1:10-

cv-238 (J. DLott).*

On July 22, 2010, Waldman asked the IRS for an
informational letter determining that his tax characterization
of the 2009 transactions was correct (Plaintiff Ex. 21
at W000529). On August 23, 2010, he requested a
“Determination Letter” as to whether the amounts paid
to plaintiffs in the 2009 transactions were reportable on
Form 1099-MISC or W-2. Waldman also asked the IRS to
pursue action against the plaintiffs for allegedly engaging
in a “tax avoidance scheme.” The IRS denied Waldman's
requests in November and December of 2010. The IRS
informed Waldman that “issuance of a Determination Letter
or an Information Letter is not an appropriate response
to your request” (W000434), that his request was “being
declined on the basis that it deals with issues which should
have been submitted as a request for a Private Letter
Ruling” (W000441, 448), and that “the fact that the return
for the period in question has already been filed precludes
this possibility” (W000434). Waldman acknowledges the IRS
informed him that he was seeking a letter on “a closed
transaction” and that the IRS would only provide such letters
for “proposed transactions” (doc. no. 182 at 41). The IRS
declined to give an opinion on how Waldman & Co. should
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have reported the sums and advised that the issue now is “how
the former employees should treat the compensation [on] their
returns” (W000448).

Waldman then hired a tax attorney, Howard Richshafer, to
review the 2009 transactions and offer an opinion on the
manner in which Waldman & Co. had reported them to the
IRS (doc. no. 182 at 44, advising that “I am planning to use
your letter to justify part of my claim”). The record reflects
that Waldman indicated to Richshafer that he did not need to
consider the fair market value of the firm. Waldman's letter
to Richshafer described “[w]hat I need from you to confirm
my case” (Id. at 47). Based on the incomplete information
and assumptions urged by Waldman, Richshafer indicated in
a “limited” opinion that certain “income” should have been
reported on W-2 forms to the plaintiffs.

In February 2011, Waldman & Co. issued ‘“corrected”
2009 1099s to the plaintiffs, reflecting “zero” for their
nonemployee compensation. At the same time, he issued
“corrected” W—2s to Pitcher and Enders reflecting increased
amounts in Box 1 (Jt.Exs.II-III). For Pitcher, an additional
$199,290.00 of reported income was included, reflecting
the $111,535.00 for the accounts receivable assigned to
KPE, $27,755 for the amount paid to KPE by Waldman &
Co., and $60,000.00 for attorney fees paid by Waldman &
Co. to plaintiffs' attorneys at Greenebaum. For Enders, an
additional $13,260.00 was included, consisting of $13,260.00
for the accounts receivable assigned to KPE. Waldman &
Co. took a tax deduction for the increased amounts listed
on the corrected W—2s, even though such returns indicated
that no federal income taxes had been withheld. In a
February 12, 2011 letter, Waldman sent plaintiffs copies of
the Corrected 2009 1099s and W—2s and demanded payment
for alleged back-taxes, interest, and penalties, amounting to
approximately $9,000.00, citing the indemnity clause of the
2009 Agreement.

*4 On February 17, 2011, Waldman filed a whistleblower
complaint against Pitcher and Enders, asking the IRS to
investigate matters including: 1) whether the treatment of
AR and WIP and the assignment of “income” in the 2009
transactions was appropriate, 2) whether Pitcher and Enders
had possible .LR.C § 409A tax liability, 3) whether Pitcher
and Enders had engaged in gross negligence with regard to
the 2009 transactions, and 4) whether Pitcher and Enders
had violated Treasury Dept. Circular 230 or were subject
to penalties, censure, and disbarment. Waldman asserts that
this IRS whistleblower complaint was based in part on the

“covered letter” tax opinion he had obtained from Richshafer.
Such letter indicates on its face that it was only a “limited
scope” tax opinion (doc. no. 182 at 7, 62—63).

On March 9, 2011, Pitcher and Enders filed the present action,
Pitcher et al v. Waldman, et al, OHSD Case No. 1:11-cv—
148, asserting that defendant Waldman and his firm had
willfully filed fraudulent information returns to the plaintiffs
in violation of 26 U.S.C. § 7434, resulting in adverse tax
consequences and IRS audits of both plaintiffs.

On April 4, 2011, Waldman obtained a civil protection order
against Pitcher for an allegedly threatening comment made
at a deposition concluded two months earlier in conjunction
with the then-ongoing state court litigation (doc. no. 182 at

74-77; PIf. Ex. 39).5 Waldman also filed a criminal complaint
against the plaintiffs with the Treasury Department in the
summer of 2011 (doc. no. 182 at 78). Pitcher and Enders were
not prosecuted.

On January 31, 2012 (after three days of trial in state court),
the parties settled their Hamilton County lawsuit (doc. no. 141
at 4, 9, ¥ aa; PIf. Ex. 11). This “2012 Agreement” provided
that all future communications between the parties must be
through their legal counsel and that Waldman would cause
his insurer, Farmers Insurance Company (“Farmers”) to pay
$75,000.00 to plaintiffs' attorneys (Dinsmore & Shohl).

On February 28, 2012, Pitcher (individually and as Co-—
Trustee of “The Waldman, Pitcher and Co., CPA's Profit
Sharing Trust”) filed suit against Waldman (as Trustee) and
the Trust, after Waldman refused to indemnify him for fees
and costs (which had allegedly risen to over $45,000) incurred
in successfully defending Waldman's “$810 Trust Litigation.”
See Pitcher v. Waldman, et al, Case No: A1201601 (Ct. of
Comm. Pleas for Hamilton Cty., Ohio), removed to federal

court as OHSD Case No. 1:12—CV—215.6

After Pitcher and Enders learned that Waldman had
voluntarily disclosed information designated as confidential
to the IRS, they filed another suit against Waldman on
October 5, 2012, alleging that Waldman had violated the
non-disparagement clause of the 2009 Agreement and the
confidentiality provisions of a Protective Order issued on
August 20, 2010. See Pitcher, et al. v. Waldman, Case No:

A1207858 (Ct. of Comm. Pleas for Hamilton Cty., Ohio).7

*5 During 2012, the IRS conducted audits of the 2009
personal tax returns of both Pitcher and Enders. On November
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9, 2012, the IRS determined that, contrary to the information
returns issued by Waldman & Co., the amounts reported on
the 2009 1099s and corrected W—2s did ot constitute “non-
employee compensation” or “wages” (Def. Ex. N, IRS Audit
Findings; see also, doc. no. 135, 9 50). The IRS characterized
the amounts of AR and WIP assigned to KPE as “a stock
distribution, reportable as capital gain income” to Pitcher and
Enders. They paid the capital gains tax to the IRS (Def. Ex.
N, copies of checks).

In January 2013, Waldman issued 1099s for tax year 2012
to each plaintiff, reflecting non-employee compensation in
the amount of $37,500.00 for each plaintiff (doc. 141 at 9,
9 z). He sent them directly to plaintiffs and attached Post—
It notes on which he wrote “tax cheat thief” to Pitcher and
“you are going to hell” to Enders. Based on Farmer's payment
of $75,000 to plaintiffs' attorneys at Dinsmore, Waldman
attributed $37,500.00 to each plaintiff. After receiving these
2012 1099s, Pitcher and Enders asked defendants for an
explanation of the basis for the 1099s, but defendants refused
to explain. Plaintiffs then amended their complaint in the
present case and asserted two additional violations of IRC
§ 7434 based on the 2012 1099s for $37,500 issued to each
plaintiff.

After contentious discovery, this case proceeded to trial
in July of 2013. The individual parties all testified and
spent considerable time disputing the proper characterization
of the funds reported by defendants in the information
returns. Both sides presented opinion witness testimony.
Lynn Nichols, CPA, and Richard Ferguson, testified for
the plaintiffs; tax attorney Howard Richshafer testified for
the defense. Ferguson gave opinion testimony regarding
economic valuation of the firm's shares.

1I. Issues Presented

The Court must determine whether Waldman and his
company violated 26 U.S.C. § 7434 (“LLR.C. § 7434”) by
willfully filing fraudulent information returns with respect to
payments purported to be made to the plaintiffs. Specifically,
the Court must determine whether the defendants are liable
for separate violations of § 7434 based on their issuance of
the 2009 1099s, corrected W—2s, and 2012 1099s. The parties
primarily argue about whether the defendants had a duty to
issue those information returns, whether the defendants were
actually the “payor” of the amounts on the returns, and the
various ways in which the returns were false.

IIl. Relevant Law

LR.C. § 7434 is entitled “Civil damages for fraudulent filing
of information returns” and was enacted in 1996 as part of
the “Taxpayer Bill of Rights 2,” Pub.L. No. 104-168, 110
Stat. 1452. The Report of the House Committee on Ways and
Means states that § 7434 was enacted to address the fact that
“[s]Jome taxpayers may suffer significant personal loss and
inconvenience as the result of the IRS receiving fraudulent
information returns, which have been filed by persons intent
on either defrauding the IRS or harassing taxpayers.” H.R.
Rep. 104-506, at 37, reprinted in 1996 U.S.C.C.A.N. 1143, at
1158 (Mar. 28, 1996). The Committee also cautioned that it
did not intend “to open the door to unwarranted or frivolous
actions or abusive litigation practices.” Id.

*6 Section § 7434(a) provides that “If any person willfully
files a fraudulent information return with respect to payments
purported to be made to any other person, such other person
may bring a civil action for damages against the person so
filing such return.” The parties agree that to establish a claim
of tax fraud under 26 U.S.C. § 7434, plaintiffs must prove: (1)
that the defendants issued “information returns”; (2) that the
information returns were fraudulent; and (3) that defendants
willfully issued fraudulent returns (see doc. no. 141 at
15, “Agreed Applicable Propositions of Law”); see also,
Richardson v. C.I.R., 509 F.3d 736 (6th Cir.2007); Cavoto
v. Hayes, 2010 WL 2679973 (N.D.Il.) (citing Granado v.
C.LR., 792 F.2d 91 (7th Cir.1986)). The parties also agree
that plaintiffs must prove each of these elements by clear and
convincing evidence (doc. no. 141 at 16); see also, Cavoto,
2010 WL 2679973; Smith v. C.I.R., 926 F.2d 1470, 1475 (6th
Cir.1991) (fraud must be proven with clear and convincing
evidence); Rogers v. C.LR., 111 F.2d 987, 989 (6th Cir.1940)
(“Fraud cannot be lightly inferred, but must be established
by clear and convincing proof”). Fraud may be proven by
circumstantial evidence. Traficant v. C.I.R., 884 F.2d 258 (6th
Cir.1989) (citing Biggs v. C.I.R., 440 F.2d 1, 5 (6th Cir.1971)).

With respect to the tax code, “willfulness” is generally defined
as the voluntary, intentional violation of a known legal duty.
Cheek v. U.S., 498 U.S. 192, 201 (1991); U.S. v. Pomponio,
429 U.S. 10, 12 (1976). “[W]here willfulness is a statutory
condition of civil liability, we have generally taken it to cover
not only knowing violations of a standard, but reckless ones
as well.” Safeco Ins. Co. of Am. v. Burr, 551 U.S. 47, 57
(2004) (observing that “[t]his construction reflects common
law usage, which treated actions in ‘reckless disregard’ of the
law as ‘willful’ violations”) (citing W. Keeton, D. Dobbs, R.
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Keeton, & D. Owen, Prosser and Keeton on Law of Torts §
34, p. 212 (5th ed.1984)).

1V. Discussion

A. Whether the Defendants Willfully Filed Fraudulent 2009

1099s and Corrected 2009 W—2s
Statutory interpretation “begins where all such inquiries must
begin: with the language of the statute itself.” U.S. v. Ron Pair
Enters., Inc., 489 U.S. 235, 241 (1989). Here, the language
of LR.C. § 6041 is plain and unambiguous, and “the sole
function of the courts is to enforce [a statute] according to
its terms.” Id. Courts generally give terms their “ordinary
meaning.” See, e.g., Ransom v. FIA Card Services, 131 S.Ct.
716, 726 (2011) (indicating that such reading should be
consistent with a statute's text, context, and purpose).

LLR.C. § 6041 and the corresponding regulation only require
reporting of payments of salary, wages, or other compensation
for services rendered. I.R.C. § 6041(a); Treas. Reg. § 1.6041—
L(a)(1) (i)(A),(b)(1), (e). Although the defendants argue
that they had a legal duty to issue the 2009 information
returns, Form 1099-MISC is used primarily to report
income, not stock redemptions. In its audit findings, the
IRS determined that the AR and WIP sums assigned to
KPE were stock distributions taxable to plaintiffs as capital
gains, not as ordinary income. As Lynn Nichols, CPA, clearly

and persuasively testiﬁed,8 the defendants had no duty to
issue an information return for a minority shareholder stock
redemption. In his testimony, he pointed out that defendants
were confusing two separate issues, i.e. the statutory reporting
requirements and the taxability of the amounts at issue.
Although the plaintiffs ended up owing some capital gains
tax, the defendants had no duty to issue the 2009 1099s
and corrected W—2s under such statute and regulation. An
experienced CPA like Waldman knew (or should have known)
that he and his firm had no duty to issue the 2009 1099s to
plaintiffs in connection with stock redemptions.

*7 Plaintiffs point out that, as confirmed by the IRS'
audits of plaintiffs' 2009 tax returns and as explained by
Nichols, the transactions under the 2009 Agreement were
stock redemptions, and thus, defendants should not have
characterized the $111,535 for Pitcher and the $13,260 for
Enders as non-employee compensation. In doing so, the
defendants misrepresented the nature of the transaction to the
IRS. Defendants benefited because they were able to take
a deduction for those amounts. Waldman acknowledged at
trial that if the sums were characterized as compensation, he

could take a tax deduction (doc. no. 182 at 35). Waldman
also knew he would create a matching problem for Plaintiffs
in the IRS's matching program, and as intended, the IRS
did in fact audit the plaintiffs' 2009 tax returns. Plaintiffs
assert that the defendants issued the corrected W-2's in an
attempt to retroactively legitimize their improper issuance
of the 2009 1099s, retain an improper tax deduction, and
continue harassing plaintiffs.

Although Waldman attempted to rely on Richshafer's limited
tax opinion as evidence that he did not willfully file
fraudulent 2009 information returns, plaintiffs point to
evidence that Waldman had directed Richshafer toward a
particular conclusion while withholding accurate information
of the fair market value of Waldman & Co. at the time of the
2009 Agreement (doc. no. 184 at 16, fn.2, indicating a “Total
Value Range” of $1,492,964.25 to $2,488,273.75 even though
Waldman had discouraged Richshafer from investigating the
firm's FMV). Waldman did this in order to steer his witness to
the conclusion that the corrected W—2s were properly issued.
In fact, Richshafer testified that with appropriate information,
he would reach the same conclusion as Nichols and the IRS
that the 2009 transactions were stock redemptions. Waldman
knew the tax implications of the proper characterization
(doc. no. 182 at 55, Q: [I]f Mr. Richshafer rendered an
opinion to you that this was a stock redemption transaction,
then Waldman & Co. would lose its deduction, correct? A.

Comect.).9

While a mere mistake would not satisfy [.LR.C. § 7434's
prohibition of willfully filing fraudulent information returns,
plaintiffs argue that Waldman's issuance of the corrected
information returns in reliance on a “fraudulently obtained”
legal opinion further confirms that the defendants knew they
improperly issued the 2009 1099s (doc. no. 184 at 17).

Waldman has acknowledged that he knew it was incorrect
to file the 2009 1099s. He testified he “put it on a 1099
because the negotiations were that I would not put it on W—
2s, as demanded by Pitcher and Enders” (doc. no. 182 at 37).
He testified that “Pitcher and Enders demanded in October
2009 that I not put it on a W-2 or they wouldn't sign the
agreement ... So I had to go under Plan B” (/d. at 31-32, Q:
So what you're telling me is you knew it was supposed to be
a W=2 back in October of 2009, but you put it on something
different because of what Ken and Mike told you to do? A:
As a part of our negotiation.). As a CPA should well know,
the “employer's obligation to report payments in excess of
$600 is imposed by law, not by agreement of the parties.” IRS
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Information Letters, 20080041, 2008 WL 4378537 (IRS—
INFO).

*8 “In our complex tax system, uncertainty often arises
even among taxpayers who earnestly wish to follow the
law, and it is not the purpose of the law to penalize frank
difference of opinion or innocent errors made despite the
exercise of reasonable care.” U .S. v. Bishop, 412 U.S. 346,
360-361 (1973) (quoting Spies v. U.S ., 317 U.S. 492, 496
(1943)) (internal marks omitted); Rogers, 111 F.2d at 989
(observing that “it is conceivable that ... owing to different
or contradictory theories of tax computation, [taxpayers may]
calculate returns which differ greatly in result”). Waldman
cannot accurately justify the 2009 1099s and corrected W—2s
as an innocent difference of opinion. He was a sophisticated
tax professional who was well aware of the implications of his
reporting on the information returns. He demonstrated great
animosity toward his former partners (who likewise displayed
great animosity toward him). Although Waldman testified
to his belief that Pitcher and Enders “were attempting a tax
fraud scheme” in the 2009 Agreement (doc. no. 182 at 31—
32), this does not justify his own filing of information returns
that he knew were incorrect and which mischaracterized the
20009 transactions. See U.S. v. Aaron, 590 F .3d 405, 408 (6th
Cir.2009) (“a good-faith motive for willfully committing tax
fraud has never constituted a proper defense”). Waldman filed
a whistleblower suit and was aware of how to proceed in that
manner.

B. Whether the Defendants Willfully Filed Fraudulent 2012

1099s
Section 6045 and its implementing regulation only require
reporting by a person who actually pays an attorney for
services rendered, unless that reporting would otherwise
be covered under I.LR .C. § 6041. I.LR.C. § 6045(f); Treas.
Regs. §§ 1.6041-1(a)(1) (ii)-(iii), 1.6045-5(a), (c)(4),(d). The
regulation defines a “payor” as “a person who makes a
payment if that person is an obligor on the payment.” Treas.
Reg. § 1.6045-5(d)(3) (emphasis added). The regulation
specifically defines a “payor” as “[a] person who pays a
settlement amount” and “[that] person's insurer if the insurer
pays the settlement amount.” /d. § 1.6045-5(d) (3)(i)-(ii).
Here, defendants' insurer, Farmers Insurance Group f/b/o
Assurance Company of America (“Farmers”) paid plaintiffs'
lawyers at Dinsmore & Shohl (“Dinsmore”). Farmers was the
“payor” with the reporting obligation and did in fact submit
the appropriate information return to Dinsmore. Although
this concluded the reporting duty for that payment, Waldman
issued 1099s for tax year 2012 to each plaintiff, reflecting

non-employee compensation in the amount of $37,500.00 for
each plaintiff (doc. 141 at 9, q z). He attached Post—It notes
on which he wrote “tax cheat thief” to Pitcher and “you are
going to hell” to Enders.

The 2012 1099s issued by the defendants mischaracterized
the nature of the $75,000 payment made by Farmers because
they do not accurately reflect what actually happened. By
filing the 2012 1099s, the defendants represented to the IRS
that they were “payors” of the payments and that each of
the plaintiffs received a payment of $37,500 (doc. no. 182
at 99; doc. 183 at 100). In fact, Farmers paid a single lump
sum of $75,000 to Dinsmore. Defendants had no duty to
issue the 1099s for the payment by Farmers (doc. no. 182
at 107). Dinsmore alone had the right and duty to report
it. Defendants did not actually make the payment and had
no duty to issue the 2012 1099s under either statute or the
regulations because defendants were not the “payor” of the
attorneys fees. Although defendants contend that they could
be deemed a “payor” because Waldman was an “obligor,”
the Court rejects such argument because it contradicts the
unambiguous statutory language.

*9  The 2012 1099s issued by the defendants
mischaracterized to the IRS that they had paid $37,500 to
each of the plaintiffs. As to the stated amount, Richshafer
acknowledged at trial that “it was probably not correct to
split the $75,000” and that “the amount should be correct.”
Defendants admitted they never made any such payments
to plaintiffs in 2012. As Nichols testified, Waldman did not
qualify as “payor” because he did not pay anything. Farmers
wrote the check with its own money, i.e. it was not a mere
ministerial act. Plaintiffs have pointed out that the case was
settled and no “indemnity” for a judgment was ever triggered.

In sum, the evidence establishes that the defendants filed
false information returns with the IRS in order to harass the
plaintiffs, not to meet a non-existent duty. As a result, the
Court finds that the defendants willfully filed fraudulent 2012
1099s and are therefore liable for violation of [.LR.C. § 7434.

C. Conclusion
Plaintiffs have shown that the defendants did not have a
duty to issue any of the information returns in this case.
As for whether the defendants “willfully” filed them, the
evidence reflects that Waldman is an experienced, intelligent,
sophisticated tax professional who harbored great animosity
toward the plaintiffs. Given his education, knowledge, and
business experience as a CPA, he could not have reasonably
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believed that these information returns were proper to file.
He filed these information returns “willfully” in order to
obtain tax benefits and harass the plaintiffs. Despite having
“settled” a previous lawsuit over the plaintiffs' departure
from the firm, Waldman was dissatisfied and stubbornly
believed the plaintiffs had “stolen” two million dollars from
him by leaving his firm with clients. In taking on the role
of whistleblower, he deliberately misused the IRS reporting
system. While Waldman may have believed that the plaintiffs
had under-stated their taxable income to the IRS, that was a
matter for the IRS to determine.

When Waldman and/or his company issued the information
returns to plaintiffs, defendants mischaracterized the nature
of the transactions and benefited from mischaracterizing
these transactions to the IRS. The Court finds that the
defendants willfully filed fraudulent information returns,
thereby violating Section 7434(a) with respect to each of the
information returns at issue, i.e. the 2009 1099s, the corrected
W-2s, and the 2012 1099s.

D. Damages
Having found the defendants liable, the Court must determine
damages. Section 7434(b) provides that:

[T]he defendant shall be liable to the plaintiff in an amount
equal to the greater of $5,000 or the sum of—

(1) any actual damages sustained by the plaintiff as a
proximate result of the filing of the fraudulent information
return (including any costs attributable to resolving
deficiencies asserted as a result of such filing),

(2) the costs of the action, and

*10 (3) in the court's discretion, reasonable attorneys'

fees.
Section 7434(e) also provides that “the decision of the court
awarding damages in an action brought under subsection (a)
shall include a finding of the correct amount which should
have been reported in the information return.” Here, there is
no “correct amount” that should have been reported, because
the defendants had no duty to file the information returns in
the first place.

Footnotes

The Court will impose the $5,000 statutory penalty for each
violation, as the evidence reflects that such amount is greater
than the sum of § 7434(b)(1-3) factors. The actual damages
asserted by plaintiffs consist largely of their defense of
the IRS audit triggered by the defendants' issuance of the
2009 information returns. Actual damages would also include
plaintiffs' costs and, in the Court's discretion, attorneys fees
in bringing this suit. Of course, the IRS audit of plaintiffs'
2009 returns concluded that although the plaintiffs were not
taxable for the AR and WIP as “nonemployee compensation”
or “wages,” the plaintiffs did in fact owe capital gains tax
for their stock redemption (albeit at a lower tax rate than for
ordinary income). The Court is not prepared to deem properly
owed taxes as “damages,” as that would be an absurd result.

The statute provides the Court with discretion whether to
award reasonable attorney fees. In light of the unusually
hostile litigation history between the parties, the Court
observes that plaintiffs have certainly played a significant role
in creating the bitter circumstances of this case. This case has
also been marked by needlessly contentious discovery battles,
repetitive briefing, and unfortunate personal attacks. In view
of the animosity between the parties, the Court in its discretion
declines to award attorneys' fees to the plaintiffs. The Court
is aware that, absent such an award, this may be a Pyrrhic
victory for plaintiffs. Nonetheless, the Court is convinced that
this is a just result under the unusual circumstances of this

case.lo

Accordingly, judgment is hereby GRANTED against the
defendants in favor of plaintiff Kenneth B. Pitcher in the
amount of $15,000.00 and in favor of plaintiff Michael Enders
in the amount of $15,000.00, on their claims pursuant to 26
U.S.C. § 7434 for the defendants' issuance of the 2009 1099
forms, the “corrected” W-2 forms, and the 2012 1099 forms.
The parties shall each bear their own costs of this action. In
its discretion, the Court declines to award attorneys fees to
plaintiffs.

IT IS SO ORDERED.

All Citations

Not Reported in F.Supp.3d, 2014 WL 1302551, 113
A.F.TR.2d 2014-1639, 2014-1 USTC P 50,241
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The Court takes judicial notice of related litigation, which is relevant for purposes of context and to shed light on the
parties' intent and state of mind.

Waldman, Pitcher & Company became “Waldman & Company, CPAs, PSC,” and Pitcher and Enders formed a new firm
known as “KPE Services, Inc., which later became “Pitcher, Enders & Drohan, CPAs, Inc.” (doc. no. 141 at 7, 11 d, e).

Waldman was selected as a “Top 100 CPA” by Money magazine (doc. no. 182 at 25).

Waldman complained that although he had demanded that Pitcher resign as trustee in November 2009, Pitcher had not
resigned until February 24, 2010. Waldman later moved to voluntarily dismiss, indicating he had developed cancer which
caused him to “reevaluate his resources and priorities.” The Magistrate Judge recommended granting dismissal. Pitcher
objected, contending that Waldman should pay Pitcher's attorneys fees of over $30,000 as a condition of dismissal. The
Court overruled the objections and dismissed the case without prejudice on September 15, 2011.

At trial, Waldman testified that Pitcher had said “I'm going to thump you” (doc. no. 182 at 76—77). The record reflects
that when Waldman sought the civil protective order, the only example of a purportedly threatening comment was that
Pitcher had allegedly said at deposition “I'm going to bust him.”

In that case, the Court noted the “extreme” and “well-documented” level of personal animosity between the parties and
pointed out that “the amount of attorney's fees expended by both parties in this case and the multitude of related cases
quite obviously exceeds any type of benefit that could be achieved by either party, had either employed a cost-benefit
analysis” (OHSD Case No. 1:12—-cv-215, doc. no. 44 at 4, fn. 4).

Several related lawsuits were also filed by insurance companies drawn into the fray over the duty to defend the parties
under commercial liability policies. See Acuity Mutual Insurance. Co. v. Waldman, et al, OHSD Case No. 1:11-cv—-913
(J. Beckwith); Assurance Co. of Am. v. Waldman, et al, OHSD Case No. 1:13-cv-179 (J. Beckwith) (case settled and
dismissed with prejudice).

Nichols is a federal tax specialist with over 40 years of experience. He authors and teaches federal tax courses for CPAs
on a national level (doc. 182 at 93-95).

Ferguson testified that the $833 and $500 were not the FMV of the shares repurchased by Waldman & Co. from plaintiffs,
and that those shares had been worth an estimated $614,000 to $1,200,000 in 2009.

The term “Pyrrhic victory” refers to the ancient Greek King Pyrrhus, whose army suffered great losses while winning
battles against the Romans in 279-280 BC during the Pyrrhic War. Given those losses, the “victory” was tantamount
to defeat. See, e.g., Beauharnais v. lllinois, 343 U.S. 250, 275 (1952) (dissent by Justice Black, advising the prevailing
parties to “consider the possible relevancy of this ancient remark: ‘Another such victory and | am undone.’ ).

End of Document © 2023 Thomson Reuters. No claim to original U.S.

Government Works.
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This form may be completed by the seller of a principal residence. This information is necessary to determine whether the sale or exchange should be
reported to the seller, and to the Internal Revenue Service on Form 1099-S, Proceeds From Real Estate Transactions. If the seller properly completes
Parts | and 111 and makes a "true" response to assurances (1) through (7) in Part Il (or a "not applicable" response to assurance (7)), no information
reporting to the seller or to the Service will be required for that seller. The term "seller" includes each owner of the residence that is sold or exchanged.
Thus, if a residence has more than one owner, a real estate reporting person must either obtain a certification from each owner (whether married or not)

CERTIFICATION FOR NO INFORMATION REPORTING ON
THE SALE OR EXCHANGE OF A PRINCIPAL RESIDENCE

or file an information return and furnish a payee statement for any owner that does not make the certification.

Part I. Seller Information

1.

2.

3.

Name:

Address or legal description (including city, state, and zip code) of residence being sold or exchanged:

Taxpayer Identification Number (TIN):

Part Il. Seller Assurances
Check "true" or "false" for assurances 1 through 6, and "true," "false," or "not applicable" for assurance (7):

1.

I owned and used the residence as my principal residence (as defined under Section 121 of the Internal Revenue
Code) for periods aggregating 2 years or more during the 5-year period ending on the date of the sale or
exchange of the residence, and there has been no period of nonqualified use (as that term is defined in section
121(b)(5)(C)) after December 31, 2008

I have not sold or exchanged another principal residence during the 2-year period ending on the date of the sale

or exchange of the residence.

I (or my spouse or former spouse if | was married at any time during the period beginning May 6, 1997, and
ending today) have not used any portion of the residence for business or rental purposes after May 6, 1997.

The full amount of the gain on such sale or exchange is excludable from gross income under section 121.
At least one of the following three statements applies:

The sale or exchange is of the entire residence for $250,000 or less; or

I am married, the sale or exchange is of the entire residence for $500,000 or less, and the gain on the sale or
exchange of the entire residence is $250,000 or less; or

I am married, the sale or exchange is of the entire residence for $500,000 or less, and (a) | intend to file a
joint return for the year of the sale or exchange, (b) my spouse also used the residence as his or her principal
residence for periods aggregating 2 years or more during the 5-year period ending on the date of the sale or
exchange of the residence, and (c) my spouse also has not sold or exchanged another principal residence
during the 2-year period ending on the date of the sale or exchange of the principal residence.

During the 5-year period ending on the date of the sale or exchange of the residence, | did not acquire the

residence in an exchange to which Section 1031 of the Internal Revenue Code applied.

If my basis in the residence is determined by reference to the basis in the hands of the person who

acquired the residence in an exchange to which Section 1031 of the Internal Revenue Code applied,

the exchange to which Section 1031 applied occurred more than 5 years prior to the date | sold or

exchanged the residence.

Part I11. Seller Certification
Under penalties of perjury, | certify that all the above information is true as of the end of the day of the sale or exchange.

(Signature of Seller) (Date)
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