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Title Examination Fundamentals 101

Annotated Outline1

1. Introduction2

A. Title Examination consists of the critical review of the history of a parcel of real property as that

history appears on the public records of the county in which the property lies. This critical review

contemplates consideration and evaluation of all documents affecting the title to the property, based

on the legal description of the property and the names of the parties involved in the property’s history.

The examiner’s work product generated as a result of the title examination is sometimes referred

to as a Chain of Title or Title Chain, with each muniment of title in the property’s history referred

to as a link in that chain.

B. We distinguish title search from title examination. In contrast, Title Search constitutes the

identification and compiling of all public record documents pertinent to a parcel of real property in

preparation for a title examination of those documents. Nowadays, title search results often include

images of the identified documents in addition to their identifying information (e.g., dates of execution

and filing, names of parties, legal description, and recording information).

C. Title examination is one of the “core title services” under Section 8 of  RESPA3, and one of the

“primary title services” under F.S. § 627.7711.4

D. An  attorney  conducting  a  title  examination  may  be  liable  to  the  underwriter  for  negligent

performance of title examination.5 Customary or habitual practices followed by title examiners in a

given area are not dispositive of what constitutes reasonable care.

1 All references herein to title insurance policy forms and endorsements are intended to refer to the policy 
forms and endorsements issued by Fund Members as duly appointed title agents of Old Republic National 
Title Insurance Company. 
2  See CLE Publications Staff (2010). Searching for and examining title. In Florida Real Property
Title Examination and Insurance (6th ed.). Gratitude is extended and acknowledgment is made to 
the authors and The Florida Bar for the permission to liberally draw from this chapter, as well as two 
others in that volume (Pat Jones’ chapter, Marketable Record Title Act & Uniform Title Standards, 
and Ted Connor’s chapter, Liens and Encumbrances).
3 See, for example, HUD Statement of Policy 1996-4.
4 For a discussion of implications, see Required Charges and Services of Title Agents under RESPA and
Florida Law, 39 The Fund Concept 103 (Sept. 2007). 
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E. Neither the issues raised in these materials nor the references and authorities cited are intended to be

all encompassing. A title examiner will likely face other issues and need to consult other references

and authorities.

2. Outline Assumptions

A. An adequate title search has been conducted, the results of which have been provided to the title

examiner for examination purposes.6

B. The criterion quality of title pertinent to the examination is a “marketable title of record” a/k/a

“good and marketable title of record” a/k/a “good and merchantable title of record.”7

“The distinction between "a good and merchantable title" and "a 
good and merchantable title of record" has been repeatedly 
recognized in our cases. As pointed out in Allen v. Bowman, 
152 Fla. 325, 10 So.2d 905, when a seller agrees to furnish the 
buyer an abstract showing good and marketable title, he agrees 
to show by that abstract a good and marketable record title as 
distinguished from one that might be good in point of fact but 
dependent in material respects upon matters in pais to support 
its validity. DeHuy v. Osborne, 96 Fla. 435, 118 So. 161. See 
also Adams v. Whittle, 101 Fla. 705, 135 So. 152; Barclay v. 
Bank of Osceola County, 82 Fla. 72, 89 So. 357. From this it 
must be plain that the established test for determining whether 
or  not  an  abstract  reflects  a  good  and  marketable  title  of 
record, is whether the abstract shows affirmatively that the 
vendor has a marketable title of record "free from reasonable 

5 Gleason v. Title Guarantee Co., 300 F.2d 813 (5th Cir. 1962). For an overview of this area of the law, 
see Bockrath, J. T. (1974), Liability of Attorney for Negligence in Connection With Investigation or 
Certification of Title to Real Estate, 59 A.L.R.3d 1176. 
6 The Fund provides free title search training upon the purchase of The Fund’s Automated Title 
Information Data System (ATIDS®). For information contact  EducationRegistrar@thefund.com or phone 
the Education Registrar at 888-407-7775. Alternatively, The Fund prepares and delivers a variety of title 
search products to its Members for examination. A Title Search Report (Branch Product Code #07) provides 
a Member with a title search, including copies of all instruments, ready for examination. 
7 In a transaction for purchase and sale, the contract will typically specify the quality of title the seller is 
obligated to convey. In addition to the provision specifying the quality of title to be conveyed, contracts 
frequently contain a “boiler plate” provision that permits the seller to convey title subject to certain 
matters such as restrictions, easements, and covenants of record. The boiler plate provision does not operate 
to negate the other contractual requirement to convey a marketable title of record. Sonido, LLC v. Arcadia 
Enterprises LLC, 3 So.3d 1273 (Fla. 1st DCA 2009). 
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doubt in law and fact as to its validity." Shriner v. Fountain,
157 Fla. 698, 26 So.2d 809, 811.”8

C. Marketable title includes at least two elements: ultimate validity as well as probability of challenge.

A likelihood of court challenge may render title unmarketable even though the ultimate outcome

upholding the title is likely.

“The ultimate validity … is not the only concern regarding 
merchantability of title, as good and merchantable title must 
be sufficiently certain so that it will not be called into question 
in the future, and not subject the holder to the risk of litigation 
so as to create doubt or affect the value of the property. See 
e.g.  Henley  v.  MacDonald,  971  So.2d  998 ( Fla.  4th   DCA
2008); Adams v. Whittle, 101 Fla. 705, 135 So. 152 (1931).”9

D. Non-record matters that are customarily part of the attorney’s responsibility as part of the title

examination or closing process (e.g., survey, parties in possession, unrecorded liens and easements)

are not covered in this seminar.

E. This outline is intended as a basic overview of fundamental principles of title examination. As such,

it does not purport to cover the entire subject matter. A title examiner’s skills are developed and honed

as  a  process  that  requires  many  years  of  practice  and  hundreds  of  title  examinations presenting

a broad array of issues. Mastery of this outline and supporting materials is but one small step in

acquiring the tools needed to become a proficient title examiner.

3. Overarching Title Examination Maxims & Principles

A. When in doubt, speak with one of The Fund’s Underwriting attorneys.

B. Title examination is like swimming; you may not know you are in trouble until it is too late.

Sooner or later, every examiner decides to forego an examination in favor of someone more

experienced or knowledgeable. Play it safe by “swimming” within your skill set. Know your

8  Alexander v. Cleveland, 79 So.2d 852 ( Fla. 1955), at 853. Title insurance policies contain a d ifferent 
definition of title unmarketability. Query whether the willingness of a title insurer to issue an owner’s policy 
without exception for a contested matter constitutes evidence of the marketability of title. Aouate v. Hotel 
Europe, Inc., 792 So.2d 596 (Fla. 3d DCA 2001). 
9 Sonido, LLC v. Arcadia Enterprises LLC, 3 So.3d 1273 (Fla. 1st DCA 2009), at 1274. 
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limits and respect them. An inexperienced examiner may not even recognize that a problem 

exists and therefore not even realize that a solution needs to be sought. If you feel uncomfortable 

examining a title, contact your Fund Branch for assistance and alternatives available to you.

C.  Unless  the  facts  are  clear  and  incontrovertible  that  property  is  not  homestead,  the  title 

examiner must presume that every attempted alienation is of homestead property.10 Beware of 

“probate avoidance” techniques involving homestead real property, such as revocable inter vivos 

trusts.  Constitutional  limitations  on t estamentary  transfers  of  homestead  property  may  not  be 

effectively circumvented in this manner.11

D.  No presumption of validity is accorded a document simply because it is of record. Clerks of 

Court do not determine the legal sufficiency or validity of the instruments recorded in the public 

record. In fact, instruments may appear in the public record even though they were not legally entitled 

to be placed of record. The title examiner must approach the process of title examination with the 

“healthy skepticism” scientists employ. 

E.  No presumption of validity is accorded a court judgment or order. Depending upon the nature 

of the matter, at the very least, steps must be taken to confirm the court’s jurisdiction over the 

subject matter and parties and that the matter adjudicated was properly framed by the pleadings. 

Because  furnished  title  information  often  does  not  contain  anything  beyond  a  judgment,  the 

examiner must be prepared to check the original court file in order to reach conclusions as to the 

validity and effect of the court proceeding. If a court file is examined, it must be reviewed in light of 

the law in effect at the time of the proceedings. The examiner must determine that the court 

acquired jurisdiction of the defendants by proper service of process12, that the judgment of the court 

was within the issues raised by the pleadings, and that all the necessary defendants were named 

properly so as to be bound by the judgment. Title Notes chapters or sections are devoted to special 

10 See Title Notes, Chapter 16 – Homestead, Kelley’s Homestead Paradigm.
11 TN 31.06.10. In re Estate of Johnson, 397 So.2d 970 (Fla. 4th DCA 1981).
12 Defective service of process in a m ortgage foreclosure may result in an appellate court setting aside a 
foreclosure proceeding. Bennett v. Christiana Bank & Trust Company, 50 So.3d 43 (Fla. 3d DCA 2010). 
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types of court proceedings which may impact real property: dissolution of marriage,13  probate,14

mortgage foreclosures,15 bankruptcy,16 and other court actions.17

F.  No presumption of validity is accorded to governmental deeds. For example, a title examiner 

must confirm that a tax deed or sheriff’s deed was issued in strict compliance with all requisite legal 

procedures. Tax deeds have been known to be mistakenly issued18  or set aside in judicial 

proceedings.19 The examiner must be prepared to check the administrative file. 

G.  Not all titles are insurable according to sound underwriting principles. Certain titles may not be 

currently  insured  by  a  given  underwriter  because  of  the  business  risks  associated  with  their 

challenge (even if the challenge might ultimately fail). Examples include, title derived from “windfall” 

foreclosures,20 and title derived by non-charitable inter-vivos gift.21 The passage of time may convert 

an uninsurable title into an insurable one. 

H.  A title examiner is often charged to inquire about matters “outside of the record.” These items 

do not appear in the courthouse records or in the title information furnished to the title examiner. These  

matters  include  questions  of  survey  and  possession,22    unrecorded  liens,  unrecorded easements, 

and matters concerning existence and status of artificial persons in title. Unless resolved, they must be 

listed as a requirement or exception in the title insurance commitment and policy. 

I. When examining an instrument, examine the entire instrument, pay attention to attached 

exhibits,23  notations in the margins24   and any alterations to the instrument.25  Recitals and 

13 Chapter 14 – Dissolution of Marriage.
14 Chapter 2 – Administration of Estates.
15 SC 22.02 Foreclosures of Mortgages.
16 Chapter 5 – Bankruptcy.
17 Chapter 12 – Courts.
18  See, for example, Nourachi v. First American Title Insurance Company, 44 S o.3d 602 ( Fla. 5th  DCA 
2010).
19   Surna  Construction,  Inc.  v.  Morrill,  50 S o.3d  47 ( Fla.  5th   DCA  2010),  Village  of  Doral  Place
Association, Inc. v. RU4Real, Inc., 22 So.3d 627 (Fla. 3d DCA 2009).
20 TN 22.02.12.
21 TN 10.03.08.
22 A person dealing with real property is charged with constructive notice of the rights of any occupant of 
the property. Blackburn v. Venice Inlet Co., 38 So.2d 43 (Fla. 1949). 
23 Fiore v. Hilliker, 993 So.2d 1050 (Fla. 2d DCA 2008).
24 TN 22.05.07. 
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references in recorded instruments in the chain of title place the examiner on notice to inquire into 

possible unrecorded matters, too. For example, a recital in a recorded instrument to an unrecorded 

instrument  constitutes  constructive  notice  of  the  rights  of  the  holders  of  that  unrecorded 

instrument26 which may need to be cleared of record. 

J. Marital status change can occur at any time, and may also be caused by death of one spouse 

and not just by divorce. Even when title is held as a tenancy by the entireties, judgments, or other 

liens against one spouse should not be ignored, because they may attach immediately upon t he 

termination of the estate by the entireties.27  Federal liens filed against one spouse should be treated 

as attaching to property owned by both spouses as tenants by the entireties and must be treated as 

surviving the death of the indebted spouse.28

K.  Priority under F.S. § 695.1129  is determined by the official registration numbers, and is not

affected by misindexing by the clerk of court.30 This means that a title examiner is charged with 

knowledge of the existence of an instrument even though the examiner fails to find it, regardless of 

whether it was impossible to find because of an error of the clerk in indexing or failing to index the 

instrument.

25 TN 10.03.02.
26 Kemp v. Skivesen, 154 So. 688 (Fla. 1934).
27 See Title Notes, Chapter 14 – Dissolution of Marriage.
28  United States v. Craft, 535 U.S. 274 (2002), Paternoster v. United States, 640 F . Supp. 2d 983 ( S.D. 
Ohio 2009). Federal criminal fines or restitution liens against one spouse should be treated as attaching to 
that spouse’s interest in entirety property for issuing a title insurance policy, because they are enforced in 
the same manner as federal tax liens (TN 18.06.13). CERCLA liens against one spouse should be treated as 
attaching to that spouse’s interest in entirety property for issuing a title insurance policy, because they are 
enforced in the same manner as federal tax liens (TN 18.06.14). 
29 In the United States, recording statutes are classified into three categories: race, notice, and race-notice. 
Florida’s recording statute (F.S. § 695.01)  is considered to be one of the “notice” category, and the 
argument that F.S. § 69 5.11 has converted Florida into a “r ace-notice” state has been rejected. Argent 
Mortgage Company, LLC v. Wachovia Bank, N.A., 52 So.3d 796 (Fla. 5th DCA 2010). 
30  Orix Financial Services v. MacLeod, 977 S o.2d 658 (Fla. 1st DCA 2008), Anderson v. North Florida 
Production Credit Ass’n, 642 So.2d 88 (Fla. 1st DCA 1994). This maxim has important ramifications for 
title examiners’ potential liability relying upon non-ATIDS title information. See Skelton v. Martin, 673 
So.2d  877 ( Fla.  2d D CA  1996)  which  underscores  the  perils  of  relying  upon publ icly  available 
computerized title information even when it is provided by governmental agencies. 
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L.  A title examiner doubts the efficacy of the re-recordation of an instrument. Re-recordation is 

sometimes a red flag that an instrument has been altered after its execution and delivery. Sometimes 

re-recordation can make matters worse. Re-recordation requires an examiner to carefully investigate 

the issues raised and reach a d etermination as to the legal effect.31  When in doubt, an examiner 

should contact a Fund Underwriting attorney. 

M. A title examiner should always read and understand the certificate of the person or entity 

providing the title search. Pay particular attention to the extent of the search, the records and periods 

of time covered, and the scope of the warranty provided. Be alert to records that may not have been 

included in the search which are necessary for a proper title examination. The certificate should state 

that the title information contains all of the instruments affecting title to the property that appear of 

record in all of the various public offices searched. 

“The complete search should include records from the offices of 
the clerk of the circuit court, county tax collector, and, if the 
property is located within the boundaries of a municipality or 
other taxing district, the office of its tax collector, and any 
other office where records of tax and improvement liens may be 
kept. The certificate should also show whether the title 
information includes records of the federal district court in 
whose jurisdiction the land is situated, together with the period 
of time covered by the search of those records. This is necessary 
so that the examiner may determine whether to search or have 
a s earch made of the records of that office. … Unless the 
records of a particular office are mentioned in the certificate, the 
examiner must assume that the title information does not 
disclose instruments of record in that  office. The effect of 
any omissions or exclusions should be considered. … If certain 
offices or records are not searched, the examiner must make 
a personal inquiry at those offices for records of liens or other 
instruments that might affect the title to the property. The 
certificates often recite that the title information 

31  See, Correcting Mistakes in Prior Real Property Documents, 32 The Fund Concept 43 (Apr. 2000), 
Amendment to Certificate of Acknowledgment, 6 The Fund Concept 67 (Nov. 1974), Corrective Deed to Add 
Legal Description, 29 The Fund Concept 16 (Feb. 1997), Simple Cures for Certain Legal Description 
Errors, 27 The Fund Concept 146 (Sept. 1995), TN 10.03.02 Alteration of Deeds, TN 10.03.03 Corrective 
Deeds, SC 13.02 Erroneous Descriptions. 
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does not cover, or specifically excludes, records of tax and 
improvement liens, especially those of municipalities.”32

N.  The protections afforded by Florida’s recording act (F.S. § 695.01) extend only to creditors 

and bona fide purchasers without “notice.” 33  The record is constructive notice to creditors and 

subsequent purchasers not only of its own existence and contents, but of such other facts as those 

concerned with it would have learned from the record, if it had been examined, and inquiries suggested 

by it, duly prosecuted, would have disclosed.34 Notice may be actual or constructive. Actual notice is 

an inference of fact and may be express (e.g., direct knowledge) or implied (including a person’s 

failure to use a means of knowledge when they had a duty to use it).35

Constructive notice is a legal inference imputed to persons without actual notice and arises from 

matters of record, possession, or facts imposing a duty to make inquiry. The same facts may 

sometimes be such to prove both constructive and actual notice. Florida’s recording statute (F.S. § 

695.01) makes Florida a “notice” state, not a “race-notice” one.36

O.  A description of property by reference to a recorded plat or a declaration of condominium 

incorporates by reference all restrictions, easements, and reserved rights shown on the plat or 

declaration of condominium.37 Examiners obtain legible copies of plats and declarations of 

condominium, review their contents carefully and draft requirements and exceptions for matters 

revealed by that examination. 

P.  Examiners do not ignore wild or interloping instruments appearing in the title search because 

they  may  cloud the title.38  A wild or interloping instrument  is a recorded instrument which 

32 Florida Real Property Title Examination and Insurance (6th ed.), 3-13.
33 Sapp v. Warner, 141 So. 124 (Fla. 1932), Broche v. Cohn, 987 So.2d 124 (Fla. 4th DCA 2008).
34 DGG Development Corp. v. Estate of Capponi, 983 So.2d 1232 (Fla. 5th DCA 2008).
35 This is one of the reasons why court files must be examined when the title chain reveals their existence 
and a muniment of title dependent thereon. 
36 Argent Mortgage Company, LLC v. Wachovia Bank, N.A., 52 So.3d 796 (Fla. 5th DCA 2010). Because 
Florida is a “n otice” state, examiners should be aware that a s ubsequent vendee/mortgagee for value and 
without notice of a prior sale/mortgage of the said real property will prevail against the prior 
vendee/mortgagee even if the prior vendee/mortgagee records first! Van Eepoel Real Estate Co. v. Sarasota 
Milk Co., 129 So. 892 (Fla. 1930). See also TN 10.05.04. 
37 Wahrendorff v. Moore, 93 So.2d 720 (Fla. 1957).
38 SC 7.03 Interloping or Wild Instruments. 
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identifies  a parcel  of property where none of  the parties  ever held  a  record  interest  and  are, 

therefore,  outside  the  chain  of  title.  Consultation  with  a  Fund  Underwriting  attorney is  often 

required to determine whether the instruments may be ignored, or the steps which must be taken. 

The Florida Statutes provide for awards of costs and attorney’s fees against preparers of instruments 

containing inaccurate or improper legal descriptions which impair title to real property.39

Q.  Examiners do not ignore a Lis Pendens.40 Even an expired or improperly filed Lis Pendens may 

constitute notice of the litigation and adverse claims.41 Consultation with a Fund Underwriting 

attorney is often required to determine the steps which must be taken. 

R.  Examiners do not ignore a notice or suggestion of bankruptcy involving a party while in 

title.42  Sometimes the public records will not reflect the notice, but the records of the local taxing 

authority do. The examiner should treat the local taxing authority records as the equivalent of a 

notice in the public records. Consultation with a Fund Underwriting attorney is often required to 

determine the steps which must be taken. 

S. Examiners do not ignore Notices of Commencement or Claims of Lien filed under the 

Construction Lien Law.43 A Notice of Commencement may be valid for more than 1 year. A 

recorded Notice of Termination may not be sufficient to kill a Notice of Commencement. Although 

the Construction Lien Law sets forth numerous technical requirements for potential lienors to fulfill 

in order to establish a l egally enforceable lien (such as notice to owner, lien service and recording 

time limitations), Members should treat any recorded lien as if it were valid and enforceable unless 

judicially determined to be otherwise. Consultation with a Fund Underwriting attorney is often 

required to determine the steps which must be taken. 

39 See F.S. § 697.10
40 Florida’s Revised Lis Pendens Statute – “It’s Not Your Father’s Lis Pendens Any More!,” 42 The Fund 
Concept 25 (Apr. 2010), The Lis Pendens: Significant Principles, 32 The Fund Concept 29 (Mar. 2000), 
SC 12.05 Lis Pendens. 
41  The Lis Pendens statute, F.S. § 48.23 w as amended effective July 1, 2009. T he effectiveness of the 
amendments on limiting the “notice” afforded by expired or improperly filed Lis Pendens has not yet been 
judicially determined. For provisional guidance, see Florida’s Revised Lis Pendens Statute – “It’s Not 
Your Father’s Lis Pendens Any More!,” 42 The Fund Concept 25 (Apr. 2010). 
42 Title Notes, Ch. 5 – Bankruptcy.
43 Title Notes, Ch. 21 – Construction Liens. 
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T.  Not every recorded judgment has to be a certified copy in order to constitute a lien on real 

property,  and  some  judgment  liens  can  be  valid  for  longer  than  20  years.  Examples  of 

judgments that do not  need to be certified are court orders creating public defender liens44  or 

restitution  liens,45   and  welfare  liens  filed  by the  Department  of  Health  or  the  Department  of 

Children and Family Services (formerly, the Department of Health and Rehabilitative Services).46

Judgment liens may be extended for an additional period by rerecording a certified copy of the 

judgment and the rerecording does not need to occur prior to the initial expiration of the lien.47 It is 

possible to renew a judgment (which is different from extending a judgment lien) by bringing an 

action upon that judgment before the statute of limitations has run and obtaining a new judgment!48

U.  A judgment against a person with the same name as an owner in the chain of title should be 

presumed to be against that owner unless and until proven otherwise. Judgments are dangerous 

to a title and cannot be ignored merely on the claim that the judgment was paid in full and the 

creditor cannot be located to give a satisfaction.49  Individuals are known to give false non-identity 

affidavits. In a current transaction, a non-identity affidavit should contain not only a statement that 

they are not the same person, but the affidavit should also recite sufficient facts to show that the affiant 

is a different person from the judgment debtor. In addition, the court file should be examined to 

determine the residence of the judgment debtor, details of the transaction which caused the judgment 

to be granted, and other factual matters relating to the identity of the debtor and his 

relationship with the creditor. When the judgment is against an owner in the back chain of title, the 

recorded affidavit by that owner stating that he is not the same person as the judgment debtor is 

sufficient for issuing a title insurance policy without an exception for the lien of the judgment. Also, 

a  title  insurance  policy  can  be  issued  without  an  exception  for  the  lien  of  a  judgment  if  an 

44 TN 18.06.07.
45 TN 18.06.08.
46 TN 18.06.11. 
47 Sun Glow Construction, Inc. v. Cypress Recovery Corporation, 47 S o.3d 371 ( Fla. 5th DCA 2010), 
Franklin Financial, Inc. v. White, 932 So.2d 434 (Fla. 4th DCA 2006).
48 Petersen v. Whitson, 14 So.3d 300 (Fla. 2d DCA 2009), Adams v. Adams, 691 So.2d 10 (Fla. 4th DCA 
1997).
49 TN 18.02.04.
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examination of the court file shows sufficient facts from which it can be determined that the debtor was a 

different person than the former property owner.50

V. Planned communities of any type, including condominiums, cooperatives, PUDS, and other 

regimes involving governing associations alert the examiner to the potential existence of rights 

of prior approval, rights of first refusal, and assessment rights. The examiner reviews all regime 

documents carefully and sets forth the necessary requirements and exceptions in the title insurance 

products. 

W. An after-acquired title acquired by a grantor subsequent to grantor’s conveyance will inure 

by operation of law to the benefit of the grantee without the payment of further consideration, 

provided the grantor’s conveyance was not by quit-claim deed.51

X.  Nature can  convey  title.  The natural forces  of  accretion  (natural,  gradual  and  imperceptible 

addition of land passing to the riparian owner of the adjacent upland), reliction (natural, gradual and 

imperceptible recession of waters passing the exposed lands to the riparian owner of the abutting land), 

erosion (the opposite of accretion, resulting in loss of land by the riparian owner of the adjacent 

upland) can operate to create and change ownership. In contrast, avulsion (a sudden (often violent) 

and perceptible action of the elements (for example, a hurricane or storm) that rearranges submerged 

and upland areas) does not result in a change of title. 

Y. Examiners develop and maintain good examining habits. They are methodical, and follow 

consistent practices across examination files. Examiners keep accurate and complete examination 

notes, and store them separately from the transaction file so that they can refer to them when 

needed, and garner efficiencies through time when future transactions involve properties with which 

the examiner is familiar. Notes are prepared with the understanding that many years can go by 

before they need to be consulted, long after any memory of the transaction or the examination are 

gone. An examiner must be able to refresh their recollection about how or why decisions were made 

or actions taken and be prepared to justify those decisions if challenged. 

50 TN 18.02.01.
51 Daniell v. Sherrill, 48 So.2d 736 (Fla. 1950), TN 10.03.01. 
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4.   The Six Steps of Title Examination52

1.  Confirm the sufficiency and thoroughness of the title search results to be examined and eliminate 

extraneous matters. 

(1)   Verify the correct and complete legal description(s) have been searched over all relevant time 

periods. If different legal descriptions for the property have been used through time, verify that 

the differing legal descriptions are equivalent. When property has been platted or submitted to 

a condominium regime, confirm the legal description as shown on t he plat or declaration of 

condominium matches the legal description for the property used in instruments which do not 

make reference to that recorded plat or declaration. 

(2) Verify all the correct names have been searched over all relevant time periods. 

(3)   Verify there are no gaps in the time periods searched from the inception date of the search 

down to the present, with clear identification of the date and time through which search has been 

made and certified. 

(4)   Verify that  all entries identified by the search  results are present among the instruments 

available to the examiner to review. 

(5)   Eliminate extraneous matters which have been included in the search results but which do not 

actually affect the property or parties-in-interest. 

2.  Construct the title chain by graphically depicting through time the interconnecting title transactions 

from the source of ownership down to the present owner, identifying and setting forth the liens, 

encumbrances, and restrictions in that title, and noting any potential defects. 

(1) General Comments 

a.   The examiner traces the ownership of title from the source to the present owner.53

i. Original sources of title include conveyances from the sovereign. In Florida, these are 

most often conveyances from the United States of America, the State of Florida, and 

the Crown of Spain (for Spanish Land Grants).54

52 Experienced title examiners generally go through 6 steps in their title examination and do not mix the 
various steps in an effort to cut corners. 
53   See  Kriss,  R.  A.  &  Christenbury,  S.  (2010).  Sources  of  Title.  In  Florida  Real  Property  Title
Examination and Insurance (Fla. Bar CLE 6th ed.). 
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ii.  Title chains linked to original sources may come to an end, and an entirely “new” or 

independent source of title begin from sources other than deeds of conveyance. If this 

occurs, certain matters in the original chain may survive and carry over. Important 

examples of these “new” sources include: 

[1]  Passage of title on death of an owner 

[2]  Tax titles 

[3]  Judicial sales, orders, & decrees 

[4]  Adverse possession 

[5]  Eminent domain 

[6]  Accretion, reliction, and erosion (but not avulsion) 

[7]  Boundaries by acquiescence and agreement 

[8]  Dedication 

[9]  Marketable Record Title Act. 

b.   Determine what happened to the title during the time each of the owners was in title, and 

identify matters created by the owner (e.g., conveyances, easements, mortgages, liens) or 

matters which attached to the property during the time an owner was vested with title 

(e.g., judgments, liens, bankruptcies). 

c.   Determine what happened to the matters identified in the preceding step to ascertain their 

continuing status. For example, a mortgagee may have transferred its interest, or a lien 

holder may have died, become incapacitated, or bankrupt. Thus it is necessary to examine 

the  name  searches  conducted  on  the  holders  of  all  of  the  matters,  as  well  as  their 

assignees, too. 

(2) Mechanics of Title Chain Construction 

a.   A sample title examination chain sheet is included as an exhibit to this outline. The 

chain sheet lists categories of information generally extracted from the title information 

about each instrument. The chain sheet is the repository of an examiner’s notes about the 

examined title. When an examiner has completed the examination process, the compiled 

54 There are a v ery few based on B ritish grants from 1763-1783. See, Glenn Boggs, Florida Land Titles 
and British, Not Just Spanish, Origins, 81-AUG Fla. Bar Journal 23 (2007). 
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notes (referred to in the industry as “takeoffs”) usually include: (1) a chain of title 

showing the chronological history of conveyances through time from the earliest 

conveyance from the sovereign55  down to the transaction by which the current owner 

took title; (2) a list of all liens, encumbrances, and other matters sufficiently affecting the 

title to the property that they will be noted as either a title insurance commitment 

requirement for closing, or an exception from the coverage that will be provided. The notes 

typically also include the examiner’s notes or observations of any irregularities, as 

reminders  to  the  examiner  to  resolve  them,  along  with  notes  about  their  ultimate 

resolution in terms of how they were resolved and why the examiner could eliminate 

them from constituting title defects and listed as requirements or exceptions in the title 

insurance products. 

b.   Examiners  do not   generally  investigate  or  resolve  the  observed  irregularities  while 

creating the title chain for several reasons. One important reason is to avoid unnecessary 

work. There is a r easonable chance that an observed irregularity was caught as part of a 

previous title examination. Further in the examination, the curative instruments may be 

revealed, thereby obviating the need for the examiner’s attention and effort on the matter. 

c.   In the absence of permission to construct an abbreviated chain of title, the gold standard 

is to conduct a complete examination and to track the chain of title from “EPR” or “Earliest 

Public Records.”56 In practice, this means tracing successive ownership of title 

commencing with its original source, the initial conveyance out by the sovereign. In most 

of Florida, this most often means title deriving from the United States of America. The 

examination and chaining continues down to the present owner.57

55 Unless an acceptable later in time source of title is available.
56  See Whitfield’s Notes, Legal Background to the Government of Florida. These notes develop the 
history of the various sources of original title. Justice James B. Whitfield of the Florida Supreme Court 
compiled his Notes in the early days of the 20th century. The Notes are on pa ges 99–121 of the first 
volume of West’s Florida Statutes Annotated (1961). 
57  This is a mechanical process, and examiners usually focus on the mechanical aspects of creating the 
chain at this stage, and save the analysis of the instruments comprising the chain for the next step. 
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i. Except  for an  approximately twenty  year period  between  1763  to  1783,58   Spain 

claimed sovereignty over “La Florida” from 1513 to its cession to the United States in 

1821.59 A Treaty of Cession, the Adams-Onis Treaty,  was entered into between the

United States and Spain in 1819 by which all of the lands in “La Florida” became the 

property of the United States, except for those lands which had been transferred into 

private ownership prior to the cutoff date of January 24, 1818. 60  In 1821, t he lands 

were officially received by future President Andrew Jackson on behalf of the United 

States (in Jackson’s then capacity as Governor). Article 8 of that treaty provided that 

grants lawfully made    before January 24, 1818 would be ratified and confirmed by 

United States to the holders; those made after that date would be null and void. The 

United States under special acts of Congress required all land grant claimants to present 

their claims for examination and adjudication. Those that were sustained are the so-

called Spanish Grants, and constitute an original source.61

ii.  Between 1821 and 1845 when Florida was admitted to the Union a territorial form of 

government  was  used  throughout  Florida.62   When Florida was  admitted  into  the 

Union by act of Congress in 1845, the act reserved ownership of the public lands therein 

to the United States. Thus, title to most of the land in Florida was vested in the United 

States at or before Florida’s statehood, and constitutes another original source. 

58  During this twenty year period, Great Britain exercised dominion over “La Florida,” known then as 
East and West Florida. During this time period, Great Britain made some land grants which were recognized 
as valid when “La Florida” was returned to Spanish sovereignty and then later was ceded to the United 
States. 
59 Glenn Boggs, Florida Land Titles and British, Not Just Spanish, Origins, 81-AUG Fla. Bar Journal 23 
(2007). 
60 Glenn Boggs, The Case of Florida’s Missing Real Estate Records, 77-OCT Fla. Bar Journal 10 (2003). 
Glenn Boggs, Florida Land Titles and British, Not Just Spanish, Origins, 81-AUG Fla. Bar Journal 23 
(2007). 
61 A few of these land grants are of British origin, emanating from grants originally made by Great Britain 
during the twenty year interval (1763 to 1783) during which it, not Spain was the sovereign.   Glenn 
Boggs, Florida Land Titles and British, Not Just Spanish, Origins, 81-AUG Fla. Bar Journal 23 (2007). 
62 Glenn Boggs, The Case of Florida’s Missing Real Estate Records, 77-OCT Fla. Bar Journal 10 (2003). 
Glenn Boggs, Florida Land Titles and British, Not Just Spanish, Origins, 81-AUG Fla. Bar Journal 23 
(2007). 
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As a result, the most commonly encountered conveyance out by the sovereign is a 

patent issued by the United States as grantor to a grantee. Valid patents do not need to 

have been acknowledged or witnessed. Federal statutes govern the form and manner 

of execution of these patents. There is no pr ovision of law requiring that federal 

patents be recorded in the counties in which the patented lands lie. “In order to make 

titles acceptable for issuing Fund policies, when the title originates with patents from 

the United States, the first links in the chain of title should be recorded patents or 

certificates of patents.”63

iii. The State of Florida was/is also a l andowner as an original source of title. So called 

sovereignty lands (all lands under navigable64  waters and tidelands within the 

territorial limits of Florida) became owned by Florida upon its admission to statehood 

in 1845 under the Equal Footing Doctrine. Additional acreage was granted to Florida 

by the United States. For example, Florida received ownership of lands pursuant to 

the 1850 “Swamp Act” (more than 20 million acres of land, nearly 2/3 of all the land 

in Florida). The State Board of Trustees of the Internal Improvement Trust Fund is 

empowered to convey lands owned by the State of Florida.65

iv. In  1785 a    rectangular  survey  method  a/k/a  government  survey  method  was 

established and used throughout much of the United States, including Florida.66 This 

survey method was deployed in Florida in 1824, and set a proverbial “ground zero” 

for Florida at the intersection of the Tallahassee Principal Meridian with the Base 

63 TN 26.03.01.
64  All salt water bodies of water lying within the boundaries of the state are navigable waters. Not all 
freshwater bodies of water lying within the boundaries of the state are navigable waters. To constitute 
navigable waters, a body of water had to be able to support navigation and commerce in 1845. In regard 
to salt waters, the mean high tide is the boundary line between the navigable waters and the uplands. In 
regard to freshwater bodies, the ordinary high water mark is the boundary line between the navigable 
waters  and the uplands.  Lands beneath waters  that are influenced by the ebb  and flow of the tide 
constitute one form of sovereignty submerged lands. The State’s ownership of the lands beneath these 
waters generally ends at the mean high water line. 
65 A conveyance from the trustees must be authorized by a vote of at least three of the four trustees. F.S. § 
253.02(2).  F.S. § 253.031(8) provides that deeds conveying lands sold by the trustees must be personally 
signed by the trustees and impressed with the seal of the office of the trustees. 
66 For more information, visit: http://www.nationalatlas.gov/articles/boundaries/a_plss.html.

©2018 by Attorneys’ Title Fund Services, LLC 
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Parallel Line. Several useful pages associated with the governmental survey and 

demarcation  of  sections,  townships,  and  ranges  are  appended  as  exhibits  to  this 

outline. 

v.   For more information concerning conveyances involving public lands, see Fund Title

Notes, Ch. 26 – Public Lands. 

vi. In all67 conveyances by the sovereign the examiner must carefully determine 

whether or not the sovereign reserved any rights. Unless those reserved rights were 

subsequently released, exceptions must be made for those reserved rights.

3.  Analyze the documents and matters (e.g., court proceedings) shown on the title chain in order to 

reach conclusions as to their legal validity, sufficiency and effect. 

(1)   Depending upon the way the search results were assembled and delivered to the examiner, it 

is possible that the examiner has not yet looked at copies of any instruments prior to arriving 

at this step in the examination process. For example, if the title information is computerized, 

it is possible that the examiner has constructed the chain from printouts or screens of 

information extracted from the instruments, and not the instruments themselves. So, at this stage 

of the examination process, the examiner’s attention is now focused on a careful review of all 

of the instruments identified on the title examination chain sheet. Each instrument now gets 

critically examined for content, to determine its validity and sufficiency. 

(2)   All deeds and other documents purporting to convey title must be analyzed to confirm that 

they are legally valid and sufficient. This includes their correct execution by all the proper 

parties, and the accuracy of the legal description. 

(3)   All judgments, liens, satisfactions, and the like must be analyzed to determine their effect on 

the property. 

(4) Examiners have learned to look for very common red flags, examples being: 

a.   Common fee limitations68

67 “All” includes not only conveyances out as an original source of title, but subsequent conveyances out 
(e.g., Murphy Act titles).
68 See Florida Real Property Sales Transactions, Chapter 10 (Fla. Bar CLE 4th ed. 2004). 
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i. Qualified or defeasible fees (fee simple determinable, fee conditional, fee tail, fee

simple on condition subsequent, and fee simple on conditional limitation)

[1] Cotenancies (tenancies in common, joint tenancies with rights of survivorship,

and tenancies by the entireties)

[2] Trust estates

[3] Leaseholds

[4] Life estates (including enhanced life estates)

[5] Reversions and remainders

b. Common encumbrances on the fee title

[1] Mortgages  (including  collateral  mortgages,  chattel  mortgages,  and  purchase

money mortgages)

[2] Agreements for deed

[3] Construction liens

[4] Vendors’ liens

[5] Judgment liens

[6] Taxes (real property)

[7] Tax liens (federal income; federal and state estate and inheritance; and state

sales, intangible, and corporate)

[8] Restrictions

[9] Easements

[10] Reservations

[11] Agreements

c. Defects common to fee titles or encumbrances

[1] Exemption, conditions, and issues pertaining to homesteads

[2] Transactions between husband and wife

[3] Bankruptcy proceedings

[4] Matters in pais (actual notice of encumbrances not disclosed by public records —

including facts disclosed by inquiry; rights of parties in possession; visible,

unrecorded easements; and encroachments)
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[5]  Matters arising out of court proceedings 

[6]  Improper execution, delivery, and recording 

[7]  Incompetencies 

4.  Research the validity and importance of the title deficiencies or defects discovered, and arrive at a 

conclusion as to the overall quality of title. 

(1)   The examiner must engage in the process of legal research to resolve questions of law to the 

satisfaction of the examiner and consistent with the sound underwriting practices and guidelines 

issued by The Fund. Members are encouraged to contact a Fund Underwriting attorney to assist 

them in resolving legal issues. A wealth of Fund resources are available to assist in the research 

and resolution of legal issues. 

(2) Affidavits & Corrective Instruments 

a.   Corrective instruments trump affidavits as the ideal manner to correct a possible defect in 

an otherwise marketable title. However, it is not always practical or possible to obtain a 

corrective instrument. Fortunately, a subset of possible defects may be resolved through 

the use of recorded affidavits. 

b.   Standard 3.3 of the Florida Uniform Title Standards provides: “Whenever possible and in 

conformity with standards promulgated here, the examiner should accept and rely on an 

affidavit  which  states  sufficient  facts  to  negate  a p ossible  defect  in  an  otherwise 

marketable title.”69

c.   Affidavits are best thought of as instruments recorded to remove doubts about factual 

matters that are not resolved by the public records. The recorded affidavit provides some 

assurance as to the probable facts. An examiner must determine on a case by case basis 

whether the possible defect encountered is one which can be resolved by affidavit.70

When in doubt, consultation with a Fund Underwriting attorney is encouraged. 

69 The Uniform Title Standards are published by the Real Property Probate & Trust Law Section of The 
Florida Bar, and are available online at http://www.rpptl.org.
70 See, Ch. 1 – Affidavits: The Efficient Closing Tool, Fund Affidavit Practice Manual (2009), Correcting 
Mistakes in Prior Real Property Documents, 32 The Fund Concept 43 (Apr. 2000), Cure for Common 
Title Defect: Continuous Marriage Affidavit, 24 The Fund Concept 47 (May 1992), Cure for Common 
Title Defect: Nonidentity Affidavits, 24 The Fund Concept 64 (June 1992), Amendment to Certificate of
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(3) Deeds 

a.   Important Deed Elements

i. Date of Execution: Ideally, a deed’s date of execution should match the date of the 

acknowledgment, and the date should be after the date when the grantor acquired title 

to the property being conveyed. However, the fact that a deed is undated, bears a date 

different from the date of the acknowledgment, or bears an impossible date, does not 

affect the validity of the deed as a muniment of title.71

ii.  Parties: A valid deed needs both a grantor capable of conveying title and a grantee 

capable of accepting title. Legal existence of both the grantor and grantee at the 

time(s) of execution and delivery of the deed is needed.72  The grantor must be the 

same person who acquired title in a previous link in the title chain. A legal presumption 

exists when the recited names are identical that the grantor is the same person who 

acquired title. To the extent the names are not identical, the presumption may not apply, 

and the examiner may need to require proof of the identity.73 The names of the grantors 

should be stated in the body of the deed, signature alone may not suffice.74 A deed 

which does not contain the name of any grantee is void and inoperative as a 

conveyance.75 In the absence of record evidence to the contrary, the examiner  is  

entitled  to  assume  that  the  grantors  in  an  instrument  are  of  age, competent, and 

not under other disability. 

[1]  Marital Status of Grantor:76  Because of the question of homestead status, all

deeds should show the marital status of the grantor. The marital status of the

Acknowledgment, 6 The Fund Concept 67 (Nov. 1974), Corrective Deed to Add Legal Description, 29 
The Fund Concept 16 (Feb. 1997), Simple Cures for Certain Legal Description Errors, 27 The Fund Concept 
146 (Sept. 1995), Explanatory Language in Instruments of Conveyance, 20 The Fund Concept 57 (June 
1988), Names and the Identity of Parties, 4 The Fund Concept 1 (Jan. 1972), TN 10.03.02, TN 
10.03.03, SC 13.02.
71 TN 1.02.02, Uniform Title Standard 3.6 – Erroneous, Inconsistent or Omitted Date.
72 TN 10.04.05.
73 TN 10.04.07, Uniform Title Standards – Ch. 10 Names.
74 TN 10.04.03, Heath v. First National Bank in Milton, 213 So.2d 883 (Fla. 1st DCA 1968).
75 TN 10.04.03, Simpson v. Hirshberg, 30 So.2d 912 (Fla. 1947).
76 TN 20.02.03. 
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grantor should appear somewhere in the deed or in the acknowledgment. The 

examiner should never assume the marital status of the grantor. If the property 

could have been homestead, joinder of both spouses in the operative document77 

is necessary on any conveyance or mortgage of it (Art. X, Sec. 4 (c)).78 Proof of a 

grantor’s marital status must be determined in connection with homestead and 

the required joinder of the husband in conveyances of a wife's separate property 

prior to January 7, 1969. If the grantor is a single person and the deed recites 

such marital status, the question of homestead is of little importance. The Fund's 

position is to rely on d eeds by married persons on or  after October 1, 1973, 

without joinder of their spouses if the property does not have homestead status. It 

would be advisable in such a deed to have the grantor recite in the deed itself or 

by separate affidavit that his or her residence is at a certain place, giving the 

street address, so that it c an be determined that as of that time the grantor was 

residing somewhere other than on the property itself. If the grantor resides on the 

property, or the property could possibly have homestead status, the spouse should 

join in the deed.79

[2]  Trusts & Trustees: When the title chain includes conveyances involving trusts 

and trustees, the examiner should not assume the vesting conveyance to have 

been valid, nor the requirements in a current transaction. A variety of scenarios 

are possible, the resolution of which vary.80

[3]  Partnerships: When the title chain includes conveyances involving partnerships 

(general, limited, or limited liability), the examiner should not assume the vesting 

77  For example, an in title married woman may not successfully convey her homestead real property by 
tendering two separate deeds to the grantee, one executed by herself and the other executed by her husband. 
The two of them must execute the same deed. Heath v. First National Bank in Milton, 213 So.2d 
883 (Fla. 1st DCA 1968).
78  Except a conveyance for purposes of creating a tenancy by the entireties between the grantor and the 
grantor’s spouse. 
79 TN 20.02.03, TN 20.02.05.
80 See Fund Title Notes, Ch. 31 Trusts & Trustees, Uniform Title Standards – Ch. 13 Trusts. 
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conveyance to have been valid, nor the requirements in a current transaction. A 

variety of scenarios are possible, the resolution of which vary.81

[4] Corporations or Limited Liability Companies: When the title chain includes 

conveyances involving corporations or limited liability companies, the examiner 

should not assume the vesting conveyance to have been valid, nor the requirements 

in a current transaction. A variety of scenarios are possible, the resolution of which 

vary.82

[5]  Estates & Decedents: When the title chain includes the death of one or more 

record owners, the examiner should not assume the validity or sufficiency of 

subsequent conveyances or the requirements in a current transaction. A variety of 

scenarios are possible, the resolution of which vary.83 A useful title examination 

tool is Kelley’s Homestead Paradigm.84

[6]  Representative Capacities, Generally: Whenever a co nveyance is made to or 

from a person acting in a representative capacity, the word “as” should appear 

between  the  name  of  the  person  and  the  designation  of  the  representative 

capacity. Sometimes the safest course of action may be to require conveyance by 

a grantee in both their individual and representative capacity, joined by their spouse 

(if there is any chance of homestead status for the property). 

iii. Consideration:   Unless   a d  eed   contains   a s  pecific   recital   that   it   is   without 

consideration, an examiner is justified in assuming that the grantor could not attack 

the title successfully in the hands of a third party without knowledge.85 Stated in other 

terms, a recitation of the consideration, or a statement of adequacy of consideration is 

81 See Fund Title Notes, Ch. 23 Partnerships.
82  See Fund Title Notes, Chapter 11 – Corporations and Limited Liability Companies, Uniform Title 
Standards, Ch. 4 Corporations.
83 See Fund Title Notes, Ch. 2 Administration of Estates, Uniform Title Standards 5.2– 5.4.
84 Available online at https://www.thefund.com.
85 TN 10.03.08(C).
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not an essential element of a d eed. Title derived by non-charitable inter-vivos gift is 

not insurable.86

iv. Granting Clause: An instrument cannot be construed as a deed unless it contains 

operative words which are sufficient to manifest an intention to transfer title to an estate 

in the property. No particular words are necessary. Words may be in either the past or 

present tense, but not in the future tense. One apt word is sufficient, although most deeds 

contain several.87  The statutory warranty deed form uses the words “has granted, 

bargained and sold.” Words such as “remise,” “release,” “quitclaim,” and “transfer” are 

generally considered sufficient to pass title.88

v.   Legal Description: A deed must contain a valid legal description and should show in 

what county of Florida the lands  lie. The test  is “if the description  of the land 

conveyed is such that a surveyor, by applying the rules of surveying, can locate the 

same, such description is sufficient, and the deed will be sustained if it is possible 

from the whole description to ascertain and identify the land intended to be 

conveyed.”89 There are many technical rules for determining the sufficiency of a 

description, and they are beyond the scope of this outline. A chapter of the Title Notes 

is devoted to this topic.90  An examiner should err on the side of caution and consult 

with a Fund Underwriting attorney whenever a question of validity or sufficiency of a 

legal description is involved, particularly because of the risks of a title failure. Generally 

speaking invalid legal descriptions require corrective instruments and/or litigation; they 

may not be cured by affidavit, alteration, or re-recordings. Because of the importance 

of a correct legal description, an examiner should be especially careful in reviewing the 

legal description in every deed and ensure that it covers all of the 

86 TN 10.03.08.
87 TN 10.03.04.
88 F.S. § 689.02.
89 Maynard v. Miller, 182 So. 220 (Fla. 1938).
90 Title Notes Chapter 13 – Descriptions. When property is described by metes and bounds, it is essential 
that the description close. This means that all of the segments of the calls within the metes and bounds 
description connect back to the point of beginning. 
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property under examination. All metes and bounds descriptions should be double- 

checked. 

vi. Recitals: Sometimes referred to as the “subject to” provisions, recitals frequently 

constitute exceptions to covenants (warranties). An examiner must read each deed 

carefully, including all recitals.91 The recitals may reference other interests or rights, 

such  as  mortgages,  contracts,  or  other  instruments.  When  a  deed  contains  such 

recitals, the recital constitutes record notice not only of the instrument but also of its 

terms and conditions as ascertained by reasonable inquiry suggested by the record. 

This places the duty on an examiner to review all instruments referred to in the 

recitals and consider them as a part of the chain of title. 

vii. Signatures: A deed or mortgage should contain the signature of each grantor or the 

grantor’s duly authorized agent.92 A signature may be printed, stamped, typewritten, 

engraved or photographed. All that is required is that the instrument be signed to 

show that the grantor intended it as his act and deed. It is not necessary that the 

grantor actually sign his name to the instrument, provided his name is shown and he 

makes an X mark to indicate his execution of the instrument. The formalities of 

execution by business entities are varied, arcane, and change through time. Examiners 

should become familiar with the appropriate Fund Title Notes to evaluate such 

instruments  and  should  make  a  judgment  each  time  an  instrument  is  examined 

without automatically assuming it was validly executed simply because it is of record 

or another examiner has approved it in a previous transaction.93

91  Proper placement of the recitals within a statutory warranty deed is important for the deed and its 
recitals to accomplish their intended purpose. Morton v. Attorneys’ Title Insurance Fund, Inc., 32 So.3d 
68 (Fla. 2d   DCA 2009).
92 F.S. § 689.01, See SC 10.06 Signature.
93   For  corporations,  see  SC  11.05 E xecution  of  Instruments,  TN  11.06.02;  for  limited  liability 
companies, see SC 11.10 Limited Liability Companies; for general partnerships, see SC 23.01 D eeds 
and Mortgages From General Partnerships; for limited partnerships, see SC 23.02 Deeds and Mortgages 
From Limited Partnerships, for limited liability partnerships, see SC 23.04 Deeds and Mortgages From 
Limited Liability Partnerships. 
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viii.   Witnesses: Deeds (but not mortgages) executed by natural persons must be signed 

in the presence of two subscribing witnesses.94 There must be two subscribing witnesses 

to each grantor’s signature. The same witnesses may suffice for two or more 

grantors who signed at the same place. The witnesses may not be disqualified by 

interest. Neither a grantor nor a grantee is qualified to act as a witness. If there are two 

or more grantors and all parties execute the instrument in one county, it is 

presumed that the witnesses are attesting the signatures of all the grantors, in the absence 

of contrary statements in or facts appearing on the instrument. If the deed was  

executed  in  different  counties,  however,  it  should  appear  clearly  that  the signature 

of each grantor is witnessed by two subscribing witnesses. In the case of business 

entities, not all manner of execution requires attesting witnesses.95

ix. Acknowledgment & Proof: For a real estate document to be entitled to recordation in 

Florida its execution must have been proven by one of the four methods sanctioned 

by F.S. § 695.03. O f the four sanctioned methods, proof by acknowledgment is the 

most common route to record. Acknowledgment is a certification that the person 

identified in the certificate and described in the instrument to which the certificate is 

attached did admit or “acknowledge” that the person did execute that instrument.96

There are five suggested “statutory short forms of acknowledgment” specified in F. S. 

§ 695.25, but other forms may be used. In addition, there are statutory provisions for 

acknowledgment  and  proof  outside  Florida,  outside  the  United  States,  and  for 

members of the armed forces and their spouses.97 The examiner should confirm that: 

(1) the venue of acknowledgment was consistent with the officer’s territorial 

jurisdiction; (2) the officer taking the acknowledgment was authorized by F.S. § 

94 F.S. § 689.01.
95   For  corporations,  see  SC  11.05 E xecution  of  Instruments,  TN  11.06.02;  for  limited  liability 
companies, see SC 11.10 Limited Liability Companies; for general partnerships, see SC 23.01 D eeds 
and Mortgages From General Partnerships; for limited partnerships, see SC 23.02 Deeds and Mortgages 
From Limited Partnerships, for limited liability partnerships, see SC 23.04 Deeds and Mortgages From 
Limited Liability Partnerships. 
96 What is an Acknowledgment, 41 The Fund Concept 19 (Mar. 2009).
97 F.S. § 695.03 & 695.031. 
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695.03 to have done so; (3) the officer taking the acknowledgement affixed their official 

seal, if any, to the instrument; and (4) the officer’s commission was not expired 

at the time the acknowledgment was taken. Acknowledgment and proof is not a trivial 

matter, because although an instrument that has not been acknowledged properly would 

be valid as between the parties to it, that instrument would not legally be entitled to 

record. Instruments physically recorded despite a defective acknowledgment,  do  not  

constitute  constructive  notice  to  third  parties,  including 

subsequent purchasers or mortgagees.98 A chapter of The Fund Title Notes is devoted 

to this topic.99

x.  Delivery  &  Acceptance:  A  conveyance  is  ineffective  until  the  instrument  of 

conveyance is delivered. The time of delivery of a deed is the time when its validity 

must be determined. Except when a deed is recorded after the death of the grantor or 

grantee,  an  examiner may usually assume that  the recordation  of the instrument 

proves its delivery by the grantor and acceptance by the grantee.100

b.   Tax Deeds: When the chain of title is dependent upon a muniment involving a tax deed 

(administrative or judicial), the examiner should never assume the tax deed to have been 

valid.101   The  reason  is  that  courts  generally  disfavor  tax  titles.102   Because  of  this 

proclivity, title examiners must rigorously review the tax deed and the proceeding 

culminating in its issuance to make sure that every procedural requirement was met and 

that no de viations occurred from the statutory requirements.103  Note that examination

98 TN 1.05.01.
99 Chapter 1 — Acknowledgments.
100 SC 10.02 Delivery.
101 Village of Doral Place Association, Inc. v. RU4Real, Inc., 22 So.3d 627 (Fla. 3d DCA 2009).
102 Surna Construction, Inc. v. Morrill, 50 So.3d 47 (Fla. 5th DCA 2010).
103 See TN 30.01.02, Uniform Title Standards – Ch. 15 Tax Titles. As a point of information, The Murphy 
Act operated to vest in the State of Florida as of June 9, 1939, t itle to certain lands against which there 
were outstanding tax certificates held by the state. It is estimated that more than 800,000 Murphy Deeds 
have been issued and recorded. Murphy Act deeds can constitute an acceptable root of title under the 
Marketable Record Title Act (MRTA) but MRTA excepts from extinguishment the reservations in the 
Murphy Deed itself. Depending upon when the Murphy Deed was issued, it contained either a road right- 
of-way reservation or both a road right-of-way reservation in combination with a petroleum and mineral 
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must occur in the context of the applicable laws in effect at the time the tax deed was 

issued. Generally speaking, without a conveyance from the record title owner at the time 

the tax deed was issued or a judgment quieting the title, tax deeds must be sufficiently 

“seasoned” in accordance with Fund underwriting guidelines in order for title based thereon 

to be insurable. Sometimes there are no bidders at tax sales, and land ownership reverts 

to the county in which the land is located. In those instances, the clerk of the circuit 

court executes a deed to vest title in the board of county commissioners. F.S. § 

270.11 provides that all deeds executed by state agencies and local governments on or 

after October 1, 1986, m ust reserve an undivided 3/4 interest in all phosphate, minerals, 

and metals, and an undivided 1/2 interest in all petroleum. This reservation is automatic and 

applies even if the deed fails to reference them. Accordingly, an exception is required 

unless a release of the reservations has been obtained.104

(4) Mortgages105

a.   Mortgages: A mortgage is not a link in the chain of title until it is  foreclosed. If a 

mortgage is foreclosed, as part of the court proceeding, the court adjudicates the validity 

of the mortgage lien. However, because mortgages are encumbrances to the title, an 

examiner must review them, and related documents, if they appear as part of the record. 

A chapter of the Title Notes is devoted to mortgages.106  Mortgages should be checked 

with as much care as deeds, with special emphasis on the names of the parties, legal 

description of property encumbered, execution, and acknowledgment. Witnesses are not 

required for a mortgage to be valid.107  From a title examiner’s perspective, there are 

several important points to consider.

reservation. See, Henry M. Brown & Rebecca E. Brown, Murphy Deed Right-of-Way Reservations: A
1930s Taxpayer Bailout Yields Right-of-Way Cost Savings, 83-AUG Fla. Bar Journal 20 (2009).
104 F.S. § 270.11(2)(b) provides that the right of entry with respect to the foregoing interests is released as 
to any parcel of property that is, or ever has been, a contiguous tract of less than 20 acres in the aggregate 
under the same ownership. 
105  See Conner, T. (2010), Liens and Encumbrances. In Florida Real Property Title Examination and
Insurance (Fla. Bar CLE 6th ed.).
106 Title Notes, Chapter 22 – Mortgages. 
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i. A  mortgage  should  be  checked  for  recitals  of  other  instruments,  and  if  other 

instruments are recited, they should be examined too, because of the notice principles 

discussed elsewhere. 

ii.  Sometimes the mortgagee is not the payee or only payee in the promissory note(s) 

which the mortgage secures. In such instances satisfactions should be obtained not only 

from the mortgagee, but also from the named payees of the promissory note(s). 

iii. Examiners will now frequently encounter mortgages involving Mortgage Electronic 

Registration Systems, Inc. (MERS). MERS acts as mortgagee of record for any loan 

registered on i ts computer system and as nominee for the beneficial owner of the 

mortgage loan. MERS may become the mortgagee of record either by an Assignment 

to  MERS,  or  by  MERS  being  named  the  original  mortgagee  of  record.  When 

satisfying a mortgage held by MERS, the satisfaction must be executed by a duly 

authorized representative of MERS.108 Unless an assignment from MERS is recorded, 

once  a  mortgage  is  registered  with  MERS,  The  Fund  will  rely  on  recorded 

satisfactions from MERS Systems to extinguish the liens of MERS-registered 

mortgages. 

iv. Revolving credit mortgages, also known as home equity lines of credit (HELOC), are 

a subtype of mortgage in which the amount owed may fluctuate through time as the 

borrower draws, pays down, and redraws available credit. Special precautions are 

required to properly satisfy these types of mortgages.109 As a result it is important for 

an examiner to correctly identify this type of mortgage, and require compliance with 

these precautions. 

v.   Some mortgages contain provisions that allow the mortgage to secure future loans 

made by the mortgagee provided those additional funds are loaned within 20 years of 

the original loan. These so-called “future advance” clauses are governed by F.S. § 

697.04. An examiner must be alert to the presence of these future advance provisions, 

108 See TN 22.05.17. 
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and may need to include special requirements depending upon t he nature of the 

transaction.110

vi. A purchase money mortgage is subject to special legal principles that do not apply to 

other types of mortgages.111 Traditionally a purchase money mortgage is a mortgage 

given  by  the  contract  vendee  to  the  contract  vendor  to  secure  a  portion  of  the 

purchase price. Florida courts have extended these purchase money legal principles to 

mortgages in favor of third parties to the extent that the third party’s funds were used 

for  purchase  of  the  property.112   The  purchase  money  mortgage  is  entitled  to 

preference over all prior claims or liens given by or obtained against the mortgagor. 

vii. Assignments of mortgages should be checked by an examiner with care, especially 

for the names of the parties, description of the mortgage assigned, execution and 

acknowledgment. Witnesses are not necessary to the validity of the assignment.113

Examiners are reminded that in Florida, the lien of a mortgage follows the assignment 

of the promissory note which it secures.114

viii.   Satisfactions or releases of mortgage require examination, especially in terms of the 

names of the parties, description of the underlying mortgage, execution, and 

acknowledgment in much the same way a d eed is examined.115  Witnesses are not 

necessary to the validity of a satisfaction or release of mortgage.116 In a current 

transaction, particularly those not involving institutional mortgages, the examiner 

should require the production of the cancelled note in addition to a satisfaction or release 

of the mortgage. It is not unusual for additional loan documents to be placed of record, 

such as an assignment of rents and profits, corrective mortgages, mortgage modification 

agreements, and the like. An examiner must determine if a satisfaction of the 

mortgage which does not specifically refer to these additional documents is 

110 TN 22.04.06.
111 TN 18.04.01.
112 BancFlorida v. Hayward, 689 So.2d 1052 (Fla. 1997).
113 TN 22.05.14.
114 TN 22.01.02.
115 See SC 22.05 Satisfactions and Releases of Mortgages.
116 TN 22.05.14. 
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legally  sufficient  to  discharge  the  obligations  arising  under  those  documents  or 

simply discharges the mortgage itself.117 In a current transaction, the safest practice is 

to  recite  in  the  body  of  the  satisfaction  a r eference  to  all  of  these  additional 

documents as also being included within the scope of the satisfaction or release. 

(5) Other Encumbrances118

a.   Florida real property taxes are due and payable on November 1 of each year. These taxes, 

if not discharged, become a first lien on t he real property beginning on t he January 1 of 

that year. Taxes become delinquent if they are not paid by the later of: (1) April 1 of the 

year following the year they were assessed or (2) 60 days after the mailing of the original 

tax notice. The tax collector has the authority to collect delinquent real property taxes by 

issuing tax certificates. A title examiner must determine that there are no delinquent real 

property taxes in every title transaction, and provide an appropriate exception for the 

current year’s real property taxes.119

b.  Federal and Florida estate tax liens, if any, attach to all property of the decedent and continue 

until paid in full, released, or barred by statute. Examiners need to consider the impact of 

estate taxes when dealing with titles involving decedents.120

c.   Federal tax liens attach to property owned by the debtor from the time the lien is filed of 

record, and can be enforced even against homestead property.121 A federal tax lien filed 

against one spouse attaches to property owned by both spouses as tenants by the entireties 

and must be treated as surviving the death of the indebted spouse.122

117 See, TN 22.05.11, TN 22.05.08, TN 22.05.13.
118  See Conner, T. (2010). Liens and Encumbrances. In Florida Real Property Title Examination and
Insurance (Fla. Bar CLE 6th ed.).
119 See TN 30.01.02.
120 See SC 2.10 Tax — Estate.
121 TN 30.02.01. See SC 30.02 Federal Tax Liens.
122 United States v. Craft, 535 U.S. 274 (2002), Paternoster v. United States, 640 F . Supp. 2d 983 ( S.D. 
Ohio, 2009). Federal criminal fines or restitution liens against one spouse should be treated as attaching to 
that spouse’s interest in entirety property for issuing a title insurance policy, because they are enforced in 
the same manner as federal tax liens (TN 18.06.13). CERCLA liens against one spouse should be treated as 
attaching to that spouse’s interest in entirety property for issuing a title insurance policy, because they are 
enforced in the same manner as federal tax liens (TN 18.06.14). 
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d.   Restrictions and reverters123 and reservations124 are covered in their own chapters of the 

Title Notes. Restrictive covenants usually are found in one of the deeds in the chain of title, 

in a subdivision plat, or in a separate recorded instrument imposing them upon several 

parcels of property. However, it is possible for restrictions not to appear in a muniment of 

title yet bind a property so long as they appeared in an antecedent deed from a common 

grantor and are common to the neighborhood.125  Discriminatory restrictions based on r 

ace, color, religion, age, gender, sexual orientation, or national origin are unenforceable 

under the United States Constitution and federal law and should not be included in Fund 

title insurance commitments and policies.126  Whether restrictive covenants have become 

unenforceable for any reason including lapse of time or change of circumstances is a 

complex issue, requiring research. An examiner is encouraged to consult a Fund 

Underwriting attorney to explore the continued enforceability of restrictions, and the default 

position should be that they remain enforceable. Conditions, reservations,  restrictions  and  

the  like contained  on a  plat  bind  grantees  whenever  a 

conveyance is made that refers to the plat, even when there is no specific reference 

beyond the plat name and its recording information.127 When reviewing deeds, an examiner 

must be vigilant for reservations of various rights in the property in favor of the grantor.128 

Some of the most common reservations include those for canals and drainage, for roads, or 

for mineral, gas, and oil. If reservations have not been fully released exceptions for them 

must be included in title insurance products, and the examiner must reach a conclusion as 

to whether their continued existence renders the title unmarketable under the standards 

applicable to a transaction. 

e.  Special assessment and municipal liens are challenging for even the most experienced 

examiners because an indeterminate and geographically varying number of governmental 

123 Chapter 28 – Restrictions and Reverters.
124 Chapter 27– Reservations.
125 TN 28.02.01.
126 TN 28.01.05.
127 Sunshine Vistas Homeowners Ass’n v. Caruana, 623 So.2d 490 (Fla. 1993), Wahrendorff v. Moore, 93 
So.2d 720 (Fla. 1957).
128 Chapter 27– Reservations. 
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authorities and statutorily authorized entities have the power to impose assessments and 

levy taxes for a variety of capital projects or services. An examiner must determine whether 

the title information relied upon purports to include all of these matters. If not, an 

examiner must research them in some alternate and reliable manner. They should not be 

ignored. 

f. Judgments present time consuming and vexing problems for title examiners, especially 

when the names of persons in the chain of title are very common, producing many “hits” 

that  require  an  examiner’s  attention.  Examiners  ignore  judgments  at  their  peril.    A 

chapter of the Title Notes is devoted to this topic.129 When in doubt about whether a 

judgment may be ignored, an examiner is advised to confer with a Fund Underwriting 

attorney. Knox’s Judgment Lien Paradigm is a useful tool for the title examiner.130  The 

examiner should require proper satisfactions or releases of all judgments that are liens on 

the property under examination. Several basic principles merit mention. 

i. A Florida civil court money judgment becomes a lien on a ll real property of the 

defendant in any county when a certified copy of the judgment is recorded in the 

county’s official records. Effective October 1, 1 993, the address of the judgment 

creditor must be contained in the judgment or in an affidavit simultaneously recorded 

with the judgment.131 The duration of a Florida civil court money judgment lien first 

recorded on o r after July 1, 1994, is an initial period of ten years from the date of 

recording. The duration of such a lien may be extended for an additional ten-year period 

by rerecording, prior to expiration of the lien, a certified copy of the judgment along 

with an affidavit containing the current address of the judgment creditor.  If recorded 

after expiration, a new lien is created and priority is lost. There is no limit on the number 

of times a c ertified copy and accompanying affidavit may be recorded, 

but in no event can a lien exceed 20 years from the date of entry of the judgment.132

129 Chapter 18 – Judgments and Liens.
130 Available online at https://www/thefund.com.
131 TN 18.03.02.
132 TN 18.03.03. 
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ii.  It is possible to renew a judgment by bringing an action upon t hat judgment before 

the statute of limitations period has run and obtaining a new judgment!133

iii. A civil money judgment entered by a federal district court within Florida should be 

considered a lien on the judgment debtor's Florida real property in the same manner, 

to  the  same  extent,  under  the  same  conditions,  and  for  the  same  duration  as  a 

judgment entered by a Florida state court.134

iv. The duration of certain judgment liens in favor of the United States extends beyond 

twenty years.135

v.   Except for federal liens (including tax liens), a civil money judgment against one 

spouse is not enforceable against property owned as tenants by the entirety.136  That 

situation must be distinguished from one involving a civil money judgment entered 

against both husband and wife. Such a judgment is enforceable against nonhomestead 

property held by the entirety.137 In current transactions in which the husband and wife 

are conveying the property, The Fund's opinion is that they should execute a continuous 

marriage affidavit to be recorded along with their deed. The reason for the affidavit is 

that if the marriage has been interrupted by a dissolution of marriage, the estate would 

have been converted into a tenancy in common and the subsequent remarriage of the 

parties would not have changed the estate back to an estate by the entirety or eliminated 

the judgment lien from the husband's interest in the property. As an alternative to the 

affidavit, the deed from the husband and wife could contain a 

statement of continuous marriage. 

vi. A  perfected  code  enforcement  board  lien  is  a l ien  against  all  real  and  personal 

property of the violator in the county where the lien is recorded, and not just the 

133 Petersen v Whitson, 14 S o.3d 300 ( Fla 2d D CA 2009), Adams v. Adams, 691 So.2d 10 ( Fla 4th DCA 
1997).
134 TN 18.03.01.
135 TN 18.03.04.
136 TN 18.03.05. 
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property which is in violation of the code138 and should generally be treated as having 

a duration of 20 years from recording.139

vii. The expiration of a judgment lien may be tolled by the judgment debtor’s bankruptcy 

filing.140 Bankruptcy discharge does not necessarily discharge a judgment lien.141

viii.   Certain interests insurable as real property interests under title insurance policies 

are classified as personal property under Florida law (e.g., leaseholds, mortgages on 

leaseholds,  interests  in  cooperative  associations,  a v endee’s  interest  under  an 

agreement for deed, and options). Judgment liens on personal property are subject to 

an  altogether  different  perfection  scheme,  and  may  need  to  be  examined  in  a 

transaction involving personal property.142

ix. Satisfactions and releases of judgments should be examined to confirm that they were 

executed by the proper party. A satisfaction executed by the attorney-of-record for the 

judgment creditor is acceptable, provided full payment has been made.143 Exercise 

caution because the caption of the case does not always reveal the identity of the person 

in whose favor the judgment is entered. 

g.   Contracts for sale and purchase of real property that remain executory and outstanding 

constitute a cloud on the title to property unless the contract vendee executes and delivers 

either a r elease of their contract rights or a quit claim deed to the contract vendor or a 

subsequent title owner.144

h.   Easements present special concerns to title examiners.145 If an easement is involved in a 

transaction, the property being examined is either the dominant estate (benefited by the 

easement) or the servient estate (burdened by the easement). When involved in a transaction 

involving the dominant estate, the examiner must also examine title to the 

138 For this reason, practitioners often refer to these as “bleeding” liens.
139 TN 18.06.02.
140 TN 5.06.05.
141 TN 5.03.01.
142 TN 18.03.13.
143 TN 18.05.01.
144 TN 9.02.01, TN 7.01.01.
145 See TN 3.02.03. 
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easement and not just the title to the dominant estate; an additional title search may need 

to be ordered. The examiner must apply all the principles and procedures of title 

examination to the easement parcel, including evaluating the validity and sufficiency of the 

instrument creating the easement and determination that all necessary parties joined in its 

creation (e.g., mortgagees of record). Easements are commonly created in either a deed  

of conveyance of  a f ee to  the dominant estate or by separate agreement.  The 

examiner should consider the width and use limitations of the easement.146  If there is a 

tax  deed in the chain of title for the easement estate, the examiner must determine 

whether the easement survived the tax deed.147 Not all easements are appurtenant and run 

with the land. If an easement is not appurtenant then it must have been described in every 

link in the chain of title in order for there not to be a defect in title. When involved in a 

transaction involving the servient estate, the examiner is not presented with as many 

challenges,  because  the  easement  is  one  of  the  encumbrances  in  title  to  which  the 

property is “subject to.” 

i. Water rights are beyond the scope of this outline, but require brief mention. An examiner 

must determine whether lands under examination are subject to limitations in title arising 

from the status of lands as abutting water, or having been filled. Every title commitment 

or policy dealing with a parcel of property that abuts water or a watercourse must reflect 

an exception for riparian rights148  and littoral rights.149  These rights may include the 

rights to use the water adjacent to the property (e.g., boating, bathing, and fishing), wharf 

out to navigability, have access to navigable water, have an unobstructed view of the

146 TN 3.02.05.
147 TN 15.01.01.
148 Riparian refers to land abutting non-tidal or navigable river or stream waters.
149 Littoral refers to land abutting navigable ocean, sea or lake waters. See, Walton County v.
Stop Beach Renourishment, Inc., 998 So.2d 1102 (Fla. 2008), holding that littoral rights do not include an 
independent right of actual contact with the water. This decision also includes a discussion of the common 
law rights of the public and upland owners to Florida’s beaches. The United States Supreme Court rendered 
an opinion in this case on J une 17, 20 10 at 130 S .Ct. 2592 ( U.S. 2010), affirming Florida’s Supreme 
Court’s decision, and provided an excellent overview of water rights law.  Although riparian and littoral 
rights are excepted from title insurance coverage, in Florida they constitute private property rights that 
cannot be taken from upland owners without just compensation. 
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water, ingress, egress, and accretion and reliction. Rights held, if any, may be exclusive 

or shared in common with others, including the public, and may be subject to regulation. 

The nature of upland owners’ littoral and riparian rights as well as the public’s rights to 

access  beach  is  considered  a  matter  of  state  law,  and  they  do va ry.150   Additional 

exceptions may need to be reflected depending on the factual situations (for example, beach 

rights or filled-in lands). A chapter of the Title Notes is devoted to this topic.151

(6) Marketable Record Title Act – F.S. Chapter 712152

a.   The Marketable Record Title Act (MRTA) is a valuable title examination tool. However, 

it is not a p anacea and mastery of its use requires patience, practice, and perseverance. 

MRTA is both a curative statute as well as a statutory basis on which to assert a source of 

title.

“In view of decisions construing the Florida Act, it appears that 
most lawyers and title insurance companies rely on the Act,  
examining  title  only  from  the  root  of  title  without making 
exception for defects behind the root of title (after determining 
that the land properly came out of the sovereign and that there 
were no reservations of interest).”153

b.   An examiner must decide whether to use MRTA to shorten the time period of (and hence 

abbreviate) their examination (assuming it is  available in a current transaction), or to 

conduct EPR searches, and then rely upon MRTA primarily for its title curing functions. 

c.   MRTA provides that if an owner of an estate in land has a clear, unchallenged, recorded 

chain of title going back to an instrument or court proceeding (the “root of title,” that has 

been properly recorded in the local county public records for at least 30 years, then that 

record title is free and clear of all claims and interests that depend on any title transaction, 

act, event, or omission that occurred before the recording of the root of title, subject to 

certain exceptions. 

150 Erika Kranz, Sand for the People, 83-JUN Fla. Bar Journal 10 (2009).
151 Ch. 32 – Waters and Watercourses.
152  See Jones, P. (2010). Marketable Record Title Act and Uniform Title Standards. In Florida Real
Property Title Examination and Insurance (Fla. Bar CLE 6th ed.), TN 10.01.02.
153 Jones, P. (2010). Marketable Record Title Act and Uniform Title Standards. In Florida Real Property
Title Examination and Insurance (Fla. Bar CLE 6th ed.), p. 2-8. 
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d.   An examiner’s first step is to identify the “root of title,” defined as “any title transaction 

purporting to create or transfer the estate claimed by any person and which is the last title 

transaction to have been recorded at least 30 years prior to the time when marketability is 

being determined.”154 F.S. § 712.01(3) defines “title transaction” as “any recorded 

instrument or court proceeding which affects title to any estate or interest in land and which  

describes  the  land  sufficiently  to  identify  its  location  and  boundaries.”  The 

effective date of a “root of title” is its date of recordation. 

i. Most often this is a deed, but most quit claim deeds are usually not sufficient to 

constitute a root of title.155 Consultation with a Fund Underwriting attorney to 

determine if a quit claim deed may be relied upon as a root of title is encouraged. 

ii.  A wild or interloping deed may be a root of title.156

iii. A court proceeding may serve as a title transaction and be a root of title.157

iv. The title transaction must describe the land sufficiently and have been of record for at 

least 30 years. 

e.   The examiner’s next step is to consider those matters that the Act will not eliminate, and 

decide if they are applicable to the current transaction.158  This will necessarily involve 

some title examination predating the root of title. Exceptions include: 

i. Any right or interest reserved in the land patent or the deed of a sovereign;159

ii.  State title to lands beneath navigable waters acquired by virtue of sovereignty;160

iii. Defects inherent in the root of title or arising after the root of title; 

iv. Any conditions, restrictions or reservations contained in the root of title or referred to 

by book a nd page number or by name of recorded plat in any instrument recorded 

154 F.S. § 712.01(2).
155 See TN 10.01.02.
156 Wilson v. Kelley, 226 So.2d 123 (Fla. 2d DCA 1969).
157 TN 10.01.02.
158 Id.
159  In fact, an examiner should always determine that the United States, the state of Florida, or other 
sovereign has actually been divested of title by appropriate land patent, deed, or grant. 
160 See Coastal Petroleum v. American Cyanamid, 492 So.2d 339 (Fla. 1986). 
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subsequent  to  the  effective  date  of  the  root  of  title  even  though  the  referenced 

instrument was recorded prior to the root of title; 

v.   Estates, interests, claims, or charges, or any covenant or restriction, preserved by the 

filing of a proper notice under MRTA; 

vi. Rights of any person in whose name the land is assessed on t he county tax rolls 

whose rights are preserved for three years after the land is last assessed in that 

person’s name; 

vii. Rights of any person in possession of the lands; 

viii.  Estates or interests arising out of a title transaction recorded subsequent to the effective 

date of the root of title; 

ix. Recorded   or   unrecorded   easements,   including   those   of   a   public   utility   or 

governmental agency, as long as they are used, even in part; 

x.  A restriction or covenant recorded under F.S. Chapter 376 or  F.S. Chapter 403, 

enforceable by the Florida Department of Environmental Protection; and any right, 

title or interest held by the Board of Trustees of the Internal Improvement Trust Fund, 

any water management district created under F.S. Chapter 373, or the United States. 

xi. Mineral rights. 

(7) Fund Approved Shortcuts for establishing Base Title161

a.   The “Member Judgment Rule” applies to all title insurance policies eligible for use as a 

base title. “The primary responsibility rests with The Fund Member for determining 

whether a particular policy is acceptable. Reliability of a policy is affected by the examining 

reputation and integrity of the title agent who issued it. Additional factors include whether 

there are known title problems underlying the insured property or in the general  area  and  

the  type of the  prior  policy.  For questions  regarding  the financial 

161 Use of these short cuts is not risk free in terms of the duties title examiners may owe to their clients. 
For example, see Goldberg, Semet, Lickstein, Morgenstern & Berger, P.A. v. Chicago Title Insurance 
Co., 517 So.2d 43 ( Fla. 3d D CA 1988) in which a law firm used a prior policy as base title evidence of 
title for purposes of determining necessary parties to a mortgage foreclosure case instead of obtaining and 
then examining a complete search. 
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stability of an underwriter, call The Fund. Where there is an unfavorable Fund Member 

evaluation, the prior policy may not be used as a base.”162

b.   Prior  policies  may  establish  a  Base  Title  for  commitments  and  policies  under  $1 

million163

i. When using a prior Fund policy as the Base Title, always order a copy from The 

Fund; do not rely on an original policy or a photocopy furnished by someone else. 

ii.  Policies written on any underwriter signatory of the Revised Mutual Indemnification 

Treaty164 may be used as Base Title. 

iii. Commitments and Short Form Residential Loan Policies may never be used as a base. 

iv. When a mortgagee policy is used as Base Title, the title examination of the property’s 

legal description should begin as of the date the mortgagor of the previously insured 

mortgage acquired title to the property. 

v.   When an owner policy is used as Base Title, the title examination of the property’s 

legal description should begin as of the effective date of the owner policy. 

vi. All names occurring as a party within the examined chain of title require a complete 

20-year name search and examination of resulting documents. Special circumstances 

including bankruptcy, death or guardianship of a party in the chain of title will require 

a name search for a m ore extensive period of time. Refer to The Fund Procedures 

Handbook for guidance as to potential situations requiring further examination. 

vii. Transaction Amount Rules 

[1]  Current Transaction ≤ $100,000.00: The prior policy maybe used without regard 

to its amount. 

[2]  Current Transaction > $100,000.00: If the amount of the proposed policy does

not exceed by more than double the amount of the prior policy and will be issued 

for less than $1 million, the prior policy may be used. If the proposed policy 

162 Fund Procedures Handbook (Dec. 2013, Ch. 6).
163  Fund Procedures Handbook (Dec. 2013, C h. 6).  W hen the amount of insurance will exceed $1 
million, specific authorization from The Fund is required for the insuring transaction and the approved 
base title procedures may be modified on a transaction specific basis. 
164 See Appendix C of The Fund Title Notes for a list of the Treaty’s signatories. 
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exceeds by more than double the amount of the prior policy or will be issued for 

$1 million or more, then permission from The Fund is required before the prior 

policy may be used. 

viii.   Insured Property rules 

[1]  Prior policies used as a Title Base must insure all of the real property being 

insured in the current transaction, with the following exception: 

[2]  When  no pr ior  policy (on  any underwriter  signatory to  the  Revised  Mutual 

Indemnification Treaty) can be located insuring a particular parcel or unit in a 

platted subdivision or condominium, a minimum of two Fund policies, each written 

by separate Fund Members, on pa rcels or condo units which are in the proximity 

of the subject parcel or condo unit, may be relied upon for establishing a Base 

Title. Common exceptions from these base policies must be included in the new 

policy. Examination of title on t he property to be insured shall begin with  the  

plat  or  declaration  of  condominium  and  come  forward  from  that 

point.165 (NOTE:  ONLY  FUND  PRIOR  POLICIES  MAY  BE  USED  TO 

ESTABLISH A BASE TITLE UNDER THIS EXCEPTION.) 

c.   No prior policies but subdivision or declaration of condominium of record for more than 

seven years. 

i. Even if there is no pr ior policy issued on the subject property by any underwriter 

signatory to the Revised Mutual Indemnification Treaty, and no F und policy issued 

on other lots/parcels within the same subdivision/condominium, it may be possible to 

establish a B ase Title for the current transaction provided the plat/declaration has 

been of record for at least seven years. The following rules apply. 

[1]  The commitment and policies to be issued in the current transaction are for less 

than $1 million. 

165 For further instruction on use and evaluation of prior policies on different parcels as base title see Base
Title – Using Prior Policies Covering Other Parcels Within the Same Development, 34 The Fund Concept 
135 (Sept. 2002). 

44



©2018 by Attorneys’ Title Fund Services, LLC
All Rights Reserved. Duplication Prohibited.

These materials are for educational use in Fund seminars only. They are subject to omission, exceptions, and differences of 
opinion.   Legal documents for others can only be prepared by an attorney after consultation with the client, and consideration 
of the latest applicable law and specific facts of a case. 

[2]  The plat or declaration of condominium, as applicable, has been of record for 7 

or more years. If a plat, the plat must dedicate all roads to the public; otherwise this 

shortcut may not be used. 

[3]  Use the plat or declaration of condominium, as applicable, as the Base Title. 

[4]  Begin the title examination with the vesting deed into the developer of the lands 

comprising the subdivision or condominium properties and continue through the 

current date.166    This means that the plat or declaration of condominium, as 

applicable, must be included within the examination. 

[5]  The lot or unit to be insured must be examined from the plat or declaration date. 

In addition, one other lot or unit conveyed by the developer must be examined from 

the plat or declaration date to locate any liens or encumbrances not revealed in the 

examination of the underlying property or in the examination of the plat or 

declaration. 

d.   Title Assumption Certificates167

i. A Title Assumption Certificate (TAC) shows the status of title to a platted lot or 

condominium unit usually as of the recording date of the subdivision plat or declaration 

of condominium. If a TAC is available, it is provided without charge. 

ii.  Title information must be obtained and the title must be examined from the date 

authorized for assumption of title through the effective date of the commitment and 

policy. Restrictions, easements, reservations, encumbrances, etc., shown on the Title 

Assumption  Certificate  must  be  shown  as  exceptions  in  Schedule  B  of  the 

commitment or policy unless they have been cleared of record. 

(8) Fund Approved Shortcuts For Examining Title Information Derived Through ATIDS 

a.   It is not necessary to examine mortgages and other types of property liens that appear 

satisfied of record or are unenforceable by statute. 168

166 For further instruction on using this method of establishing a Title Base, see Base Title – Using Prior
Policies Covering Other Parcels Within the Same Development, 34 The Fund Concept 135 (Sept. 2002).
167 See Chapter 6 of The Fund Procedures Handbook.
168 New Search and Examination Guidelines, 28 The Fund Concept 1 (Jan. 1996). 
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b.   It is not necessary to examine judgments, tax liens, and other types of general liens that 

appear satisfied of record or are enforceable by statute. 169

c.   Where the amount of insurance is $1 million or less, the title examiner may ignore: 

i. Uncertified money judgments recorded more than one year prior to the date of search; 

ii.  Money judgment liens that have been of record for 10 years prior to the date of search 

and have expired by law; 

iii. Judgments  that  do no t  have  the  creditor’s  address  or  a  simultaneously  recorded 

address affidavit may be ignored if the judgment was recorded more than one year 

prior to the date of the search, provided the creditor’s address affidavit is not recorded 

within 10 instruments before or after the recorded judgment. 170

d.   It is possible to avoid mapping lengthy metes and bounds descriptions on parcels adjacent 

to or within the same section code as the parcel under examination and to rely on names 

or   parties   to   form   a   chain   of   title   and   determine   which   instruments   require 

examination.171

(9) Fund Approved Shortcut for Determining Access 

a.   An examiner is responsible for determining that a r ight of access exists as to the land 

being insured. If the examiner is using a prior Fund OPM policy as a base, the examiner 

must determine whether the prior policy insured access. If so, the examiner may rely on 

that policy for the existence of legal access as of the effective date of that policy, but not 

as of the current date. An examiner may rely only on a prior Fund OP, OG o r MP to 

establish legal access as of that policy’s effective date by examining that policy jacket 

and confirming that access was insured in that prior policy. 172

169 Id.
170 TN 18.03.02, New Guidelines for Handling Uncertified, Expired and Otherwise Unperfected Judgment 
Liens, 40 The Fund Concept 33 ( Apr. 2008).   Refer to the article and TN 18.03.02 f or procedures to 
follow when the title examination involves a transaction for more than $1 million. 
171  For further instructions on us ing this method, see New Search and Examination Guidelines, 28 The 
Fund Concept 1 (Jan. 1996).
172 TN 3.01.02 
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5.  Address  the  non-record  matters  appropriate  to  the  transaction  and  which  bear  upon t he 

insurability of title. The most common examples are: survey and access matters, rights of parties 

in possession, unrecorded liens, and unrecorded easements. 

(1)   Access. Examiners are charged with the responsibility of ascertaining that there is a legal 

means of access to and from the property under examination.173  Unless an exception for 

access appears in a title insurance commitment and policy, those instruments insure against loss 

or damage caused by lack of right of access to and from the land. The right of access insured 

is the right of access to a public road, but the right may be via a v alid easement across 

private lands to the public road. An access checklist is provided in TN 3.01.03 t o assist an 

examiner in determining the existence of legal access. When streets and alleys and other public 

ways are shown on a recorded plat and lots or tracts are conveyed by reference 

to the recorded plats, the purchaser acquires a p rivate easement over the streets, alleys, and 

public ways shown on it. The purchaser acquires also the public easement dedicated or 

offered by the record of the plat. If the insured access to the public road is via an easement, 

the title to the easement parcel must be examined to determine that the easement was in fact 

granted by the party owning the adjoining servient parcel. In addition, the commitment and 

policy must reflect an exception that the right of access to the property is limited to the specific 

easement of record. 

(2)  Standard Exceptions. The fruit of the examination of record title is the emergence of necessary 

special exceptions in title insurance products that will be issued. However, title insurance   

products   contain   standard   exceptions   that   must   be   included,   unless   the requirements  

are  met  to  justify  their  deletion.  Examiners  plan  ahead  based  on t he requirements  

of  a  transaction  with  foresight  to  these  requirements  and  take  the  steps necessary to 

obtain and review those requirements so that the issued products do not contain the standard 

exceptions that are to be deleted or omitted. Examples of these standard exceptions are: taxes 

for the year of the effective date of the policy; taxes or special assessments that are not shown 

as existing liens by the public records; rights or claims of parties in possession not shown 

by the public records; encroachments, overlaps, boundary 

173 See Title Notes, Chapter 3 – Access. 
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line disputes, and any other matters that would be disclosed by an accurate survey and 

inspection of the premises; easements or claims of easements not shown by the public 

records; any lien or right to lien for services, labor, or material furnished, imposed by law 

and not shown by the public records; and the sovereignty lands exception. Examiners must 

become familiar with the requirements for the removal of these standard exceptions.174

6.  Issue a title insurance commitment and/or policy. 

(1)   Members and their staff should become familiar with and use the Standard Commitment Clauses 

(SCC) Handbook to assist them in preparation of title insurance products. The Standard 

Commitment Clauses (SCC) Handbook is geared to assist in the preparation of Schedule B of 

the commitment, from which Schedule B of the policy is derived. Matters not cleared under 

Schedule B, Part I, of the commitment (requirements) or which already are shown on Schedule 

B, Part II (exceptions), are then inserted as exceptions under Schedule B of the policy. Much 

of the verbiage included  in commitments and policies is standard. Certain transactions 

require specific documents to be executed to create the interest being insured. Defects in 

recorded documents or defects caused by missing documents in the chain of title are curable. 

Requirement clauses must be succinct and clear. Certain common situations  result  in  standard  

requirement  clauses  that  can  be  molded  to  fit  similar  fact patterns. Many common 

exceptions can be shown under Schedule B, Part II.  A Member will be faced with unique 

situations in which none of the standardized requirements or exceptions seems to fit. If a 

Member is uncertain about how to phrase a particular exception or requirement, contact a Fund 

Underwriting attorney for assistance. 

(2)   If there are matters which the examiner is unable to resolve satisfactorily, then the examiner 

must raise the defect as a requirement or an exception to the title of the property by including 

the matter in the prepared title insurance products. 

“In the jargon of title examiners, an “exception to” the title is a 

limitation of the fee simple title, whether by a claim of a title 

interest in the property, a claim of a lien or encumbrance on 

174  See Affidavit Practice Manual, Chapter 2 – General Closing Affidavits; TN 21.03.01, TN 25.02.07, 
TN 25.03.06, TN 25.03.07, and TN 32.01.02. See F.S. § 627.7842. 
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the property, a restriction or limitation in the use of the property, 

or a defect in legal requirements pertaining to or in effecting the 

previous transfers of title to the property.”175

(3)   Review the title insurance commitment for accuracy and sufficiency. 

a.   Note effective date and make certain it is proximate to closing date. 

b.   Verify names and spellings of proposed insureds and title holders. 

c.   Verify legal description of property and match it to survey and contract. 

d.   Carefully  review  copies  of  all  exceptions  and  defects  capable  of  documentation, 

confirming that they do, in fact, apply to the subject property. 

e.   Examine all exceptions to determine the extent to which they render title not good and 

marketable and whether they are compatible with client’s purposes for the property. 

f. Examine all requirements to confirm that they can be met in the instant transaction. 

(4) Analyze the title insurance commitment in the context of the client’s intended use of the 

property and the contractual requirements of the transaction. 

5.   Suggested References

A.  Florida Bar CLE Publications 

(1)   Florida Real Property Title Examination and Insurance 

(2)   Florida Condominium and Community Association Law 

(3)   Florida Construction Law and Practice

(4)   Florida Eminent Domain Practice and Procedure

(5)   Florida Real Property Complex Transactions

(6)   Florida Real Property Litigation

(7)   Florida Real Property Sales Transactions

(8)   Foreclosures in Florida

(9)   Florida Practitioners Guide: Mortgage Foreclosure and Alternatives

B.  Attorneys’ Title Insurance Fund, Inc. & Attorneys’ Title Fund Services LLC Publications 

(1)   Title Notes

175 Florida Real Property Title Examination and Insurance (5th Ed.), The Florida Bar (2006), 3-39. 
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of the latest applicable law and specific facts of a case. 

(2) Concept

(3) Standard Commitment Clauses Handbook

(4) Affidavit Practice Manual

(5) Procedures Handbook

C.  Other Publications 

(1) Uniform Title Standards, The Florida Bar, Real Property Probate Trust Law Section 

(2) Friedman on Contracts and Conveyances of Real Property

(3) Patton and Palomar on Land Titles

(4) Palomar on Title Insurance Law

(5) Boyer on Real Estate Transactions

(6) Thompson on Real Property

(7) Bayse on Clearing Land Titles
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51



52



53



54



55



56



57



58



59



60



61



62



63



64



65



66



67



68



69



70



71



72



73



74



75



76



RAHUL CHOPRA

RAHUL CHOPRA,

RAHUL CHOPRA, 3026 LANDTREE PL, ORLANDO, FL 32812-5953

DOC#  20140581188   B:   9766    P:  2352 
09/24/2014      08:54:01  AM     Page 1 of 1 
Rec Fee:   $0.00         Doc Type:  J 
Martha O. Haynie, Comptroller 
Orange County, FL 
IO   -  Ret To:  ASSET ACCEPTANCE 

14. 
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SONJA CHOPRA

7125 HIAWASSEE OVERLOOK DR.
ORLANDO, FL 32835
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SONJA CHOPRA

7125 HIAWASSEE OVERLOOK DR.
ORLANDO, FL 32835
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TITLE INSURANCE COMMITMENT 
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Commitment Conditions 
 
 

1. DEFINITIONS 
(a) "Knowledge" or "Known": Actual or imputed knowledge, but not constructive notice imparted by the Public Records. 
(b) "Land": The land described in Schedule A and affixed improvements that by law constitute real property. The term "Land" does not 

include any property beyond the lines of the area described in Schedule A, nor any right, title, interest, estate, or easement in abutting 
streets, roads, avenues, alleys, lanes, ways, or waterways, but this does not modify or limit the extent that a right of access to and from the 
Land is to be insured by the Policy. 

(c) "Mortgage": A mortgage, deed of trust, or other security instrument, including one evidenced by electronic means authorized by law. 
(d) "Policy": Each contract of title insurance, in a form adopted by the American  Land Title Association, issued or to be issued by the 

Company pursuant to this Commitment. 
(e) "Proposed Insured": Each person identified in Schedule A as the Proposed Insured of each Policy to be issued pursuant to this Commitment. 
(f) "Proposed Policy Amount": Each dollar amount specified in Schedule A as the Proposed Policy Amount of each Policy to be 

issued pursuant to this Commitment. 
(g) "Public Records": Records established under state statutes at the Commitment Date for the purpose of imparting constructive notice of 

matters relating to real property to purchasers for value and without Knowledge. 
(h) "Title": The estate or interest described in Schedule A. 

2. If all of the Schedule B, Part I-Requirements have not been met within the time period specified in the Commitment to Issue Policy, 
this Commitment terminates and the Company's liability and obligation end. 

 

3. The Company's liability and obligation is limited by and this Commitment is not valid without: 
(a) the Notice; 
(b) the Commitment to Issue Policy; 
(c) the Commitment Conditions; 
(d) Schedule A; 
(e) Schedule B, Part I-Requirements; 
(f) Schedule B, Part II-Exceptions; and 
(g) a counter-signature by the Company or its issuing agent that may be in electronic form. 

 
 

4. COMPANY'S RIGHT TO AMEND 
The Company may amend this Commitment at any time. If the Company amends this Commitment to add a defect, lien, encumbrance, 
adverse claim, or other matter recorded in the Public Records prior to the Commitment Date, any liability of the Company is limited by 
Commitment Condition 5. The Company shall not be liable for any other amendment to this Commitment. 

 
5. LIMITATIONS OF LIABILITY 

(a) The Company's liability under Commitment Condition 4 is limited to the Proposed lnsured's actual expense incurred in the interval 
between the Company's delivery to the Proposed Insured of the Commitment and the delivery of the amended  Commitment, resulting 
from the Proposed lnsured's good faith reliance to: 
(i) comply with the Schedule B, Part I-Requirements; 
(ii) eliminate, with the Company's written consent, any Schedule B, Part II-Exceptions; or 
(iii) acquire the Title or create the Mortgage covered by this Commitment. 

(b) The Company shall not be liable under Commitment Condition 5(a) if the Proposed Insured requested the amendment or had Knowledge 
of the matter and did not notify the Company about it in writing. 

(c) The Company will only have liability under Commitment Condition 4 if the Proposed Insured would not have incurred the expense had the 
Commitment included the added matter when the Commitment was first delivered to the Proposed Insured. 

(d) The Company's liability shall not exceed the lesser of the Proposed lnsured's actual expense incurred in good faith and described 
in Commitment Conditions 5(a)(i) through 5(a)(iii) or the Proposed Policy Amount. 

(e) The Company shall not be liable for the content of the Transaction Identification Data, if any. 
(f) In no event shall the Company be obligated to issue the Policy referred to in this Commitment unless all of the Schedule B, Part I – 

Requirements have been met to the satisfaction of the Company. 
(g) In any event, the Company's liability is limited by the terms and provisions of the Policy. 

 
 
 
 
 
 
 
 

This page is only a part of a 2016 ALTA Commitment for Title Insurance. This Commitment is not valid without the Notice; the Commitment to Issue Policy; the 
Commitment Conditions; Schedule A; Schedule B, Part I – Requirements; and Schedule B, Part II – Exceptions. 

 
FORM CF6R (8/1/16)(With Florida Modifications) 2 of 3 
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6. LIABILITY OF THE COMPANY MUST BE BASED ON THIS COMMITMENT 
(a) Only a Proposed Insured identified in Schedule A, and no other person, may make a claim under this Commitment. 
(b) Any claim must be based in contract and must be restricted solely to the terms and provisions of this Commitment. 
(c) Until the Policy is issued, this Commitment, as last revised, is the exclusive and entire agreement between the parties 

with respect to the subject matter of this Commitment and supersedes all prior commitment negotiations, representations, 
and proposals of any kind, whether written or oral, express or implied, relating to the subject matter of this Commitment. 

(d) The deletion or modification of any Schedule B, Part II-Exception does not constitute an agreement or obligation to 
provide coverage beyond the terms and provisions of this Commitment or the Policy. 

(e) Any amendment or endorsement to this Commitment must be in writing and authenticated by a person authorized by the 
Company. 

(f) When the Policy is issued, all liability and obligation under this Commitment will end and the Company's only liability will 
be under the Policy. 

 
7. IF THIS COMMITMENT HAS BEEN ISSUED BY AN ISSUING AGENT 

The issuing agent is the Company's agent only for the limited purpose of issuing title insurance commitments and policies. The issuing agent 
is not the Company's agent for the purpose of providing closing or settlement services. 

 

8. PRO-FORMA POLICY 
The Company may provide, at the request of a Proposed Insured, a pro-forma policy illustrating the coverage that the Company may 
provide. A pro-forma policy neither reflects the status of Title at the time that the pro-forma policy is delivered to a Proposed Insured, nor is 
it a commitment to insure. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

This page is only a part of a 2016 ALTA Commitment for Title Insurance. This Commitment is not valid without the Notice; the Commitment to Issue Policy; the 
Commitment Conditions; Schedule A; Schedule B, Part I – Requirements; and Schedule B, Part II – Exceptions. 

 
 

FORM CF6R (8/1/16)(With Florida Modifications) 3 of 3 98
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Old Republic National Title Insurance Company 
  

AMERICAN LAND TITLE ASSOCIATION 
COMMITMENT  

Schedule B-I 
 

Issuing Office File Number:   Chopra to Black  
 

Requirements 
 

 
This page is only a part of a 2016 ALTA Commitment for Title Insurance. This Commitment is not valid without the Notice; the Commitment to Issue 
Policy; the Commitment Conditions;Schedule A; Schedule B, Part I – Requirements; and Schedule B, Part II – Exceptions. 
 
  
FORM CF6R SCH. B-I (8/1/16)(With Florida Modifications)   Page 2 of 5 

 

 
All of the following requirements must be met: 

 
1. The Proposed Insured must notify the Company in writing of the name of any party not referred to in this 

Commitment who will obtain an interest in the Land or who will make a loan on the Land.  The Company may then 
make additional Requirements or Exceptions. 

2. Pay the agreed amount for the estate or interest to be insured. 

3. Pay the premiums, fees, and charges for the Policy to the Company. 

4. Documents satisfactory to the Company that convey the Title or create the Mortgage to be insured, or both, must be 
properly authorized, executed, delivered, and recorded in the Public Records.  

A. Warranty Deed from Sonia Chopra and Rahul B. Chopra, wife and husband, to Edward F. Black and Pamela 
M. Black, husband and wife. 

B. Mortgage from Edward F. Black and Pamela M. Black, husband and wife, to Nutter Butter Bank in the 
amount of $410,000.00.  

5. An update of the title search must be completed just prior to the closing and the commitment must be endorsed to 
require clearance of, or take exception for, any additional title defects or adverse matters found. 

6. Record satisfaction of the mortgage from Sonia Chopra and Rahul Chopra to Bank of America, N.A., dated April 2, 
2007, and recorded in O.R. Book 9209, Page 1399, Public Records of Orange County, Florida. 

7. Satisfaction of the revolving credit mortgage in favor of Bank of America, N.A., recorded May 21, 2007, in O.R. 
Book 9266, Page 4797, Public Records of Orange County, Florida.  Said mortgage must be closed to future draws 
prior to closing, the payoff amount must be verified the day of closing, and owner must give an affidavit that owner 
has no checks or credit or debit cards facilitating draws from the account. Confirm that the Satisfaction of Mortgage 
is recorded post-closing. 

8. Record satisfaction or affidavit of non-identity containing the legal description of the real property to be insured and 
sufficiently establishing that the affiant is not the same person named in the federal tax lien recorded under the 
following Official Records: Instrument No. 2019-0543912 and Instrument No. 2020-0000741, Public Records of 
Orange County, Florida. 

9. The official records show one or more certified judgments or state tax liens against Rahul Chopra, individually, or a 
similarly named person.  Since it appears title was taken and may have been continuously held as tenants by the 
entirety, these judgments or tax liens have not been listed.  It is necessary for you to evaluate how title was taken 
and has been held to date.  If you determine that such liens may have attached to the property covered herein, this 
product will be modified, at your request to list and provide copies of these instruments.  See T.N. 18.03.05 and 
30.06. 

10. Execution of closing affidavit by appropriate parties representing possession and no adverse matters, including 
actions taken by owner or others that would give rise to litigation or lien. 

11. Closing funds are to be disbursed by or at the direction of the Title Agent issuing this policy. 

12. Homeowner's Association estoppel letter must be furnished showing that all assessments are current and that there 
are no unpaid special assessments. 
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Old Republic National Title Insurance Company 

AMERICAN LAND TITLE ASSOCIATION 
COMMITMENT  

Schedule B-I (Continued) 
 

Issuing Office File Number:   Chopra to Black
 

 
This page is only a part of a 2016 ALTA Commitment for Title Insurance. This Commitment is not valid without the Notice; the Commitment to Issue 
Policy; the Commitment Conditions; Schedule A; Schedule B, Part I – Requirements; and Schedule B, Part II – Exceptions. 
  
 
FORM CF6R SCH. B-I (Continued) (8/1/16)(With Florida Modifications) Page 3 of 5

 

13. That certain Notice of Commencement recorded in Document #20230152273, Public Records of Orange County, 
Florida, shall be deleted, when the following requirements are met: 
 
(1) Obtain an owner’s affidavit which contains the following:   

(a) names and addresses of all persons serving notice to owner pursuant to Sec. 713.06(2), F.S., (or if none 
received, the affidavit should so state), 

(b) a statement that a personal inspection of the property was made to determine whether persons posted a notice 
to owner on the property, 

(c) the names and addresses of all persons having privity of contract with the owner under Sec. 713.05, F.S., 

(d) a statement that the improvement described in the notice of commencement has been completed, (identifying 
the notice by book and page where recorded), 

(e) a statement that the owner has obtained the affidavit required by Sec. 713.06(3)(d)(1), F.S., from all parties 
having privity of contract with the owner under Sec. 713.05, F.S., and 

(f) a statement that all persons serving notice to owner, and all persons having privity of contract with the owner 
under Sec. 713.05, F.S., have been paid in full. 

 
(2) A Waiver and Release upon Final Payment under Sec. 713.20(5), F.S., must be obtained from all persons serving 
notice to owner and from all persons having privity of contract with the owner under Sec. 713.05, F.S.
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Old Republic National Title Insurance Company 
  

AMERICAN LAND TITLE ASSOCIATION 
COMMITMENT  

Schedule B-II 
 

Issuing Office File Number:   Chopra to Black
 

Exceptions 
 

 
This page is only a part of a 2016 ALTA Commitment for Title Insurance. This Commitment is not valid without the Notice; the Commitment to Issue 
Policy; the Commitment Conditions; Schedule A; Schedule B, Part I – Requirements; and Schedule B, Part II – Exceptions. 
 
 
FORM CF6R SCH. B-II (8/1/16)(With Florida Modifications) Page 4 of 5

 

THIS COMMITMENT DOES NOT REPUBLISH ANY COVENANT, CONDITION, RESTRICTION, OR 
LIMITATION CONTAINED IN ANY DOCUMENT REFERRED TO IN THIS COMMITMENT TO THE EXTENT 
THAT THE SPECIFIC COVENANT, CONDITION, RESTRICTION, OR LIMITATION VIOLATES STATE OR 
FEDERAL LAW BASED ON RACE, COLOR, RELIGION, SEX, SEXUAL ORIENTATION, GENDER IDENTITY, 
HANDICAP, FAMILIAL STATUS, OR NATIONAL ORIGIN. 
 
The Policy will not insure against loss or damage resulting from the terms and provisions of any lease or easement 
identified in Schedule A, and will include the following Exceptions unless cleared to the satisfaction of the Company: 

 
1. Defects, liens, encumbrances, adverse claims or other matters, if any, created, first appearing in the Public Records 

or attaching subsequent to the Commitment Date hereof but prior to the date the Proposed Insured acquires for value 
of record the estate or interest or Mortgage thereon covered by this Commitment. 

2.  a. General or special taxes and assessments required to be paid in the year 2023 and subsequent years. 

b. Rights or claims of parties in possession not recorded in the Public Records. 

c. INTENTIONALLY DELETED. 

d. Easements or claims of easements not recorded in the Public Records. 

e. Any lien or right to a lien, for services, labor or material furnished, imposed by law and not recorded in the 
Public Records. 

3. Any Owner's Policy issued pursuant hereto will contain under Schedule B the following exception: Any adverse 
ownership claim by the State of Florida by right of sovereignty to any portion of the Land insured hereunder, 
including submerged, filled and artificially exposed lands, and lands accreted to such lands.   

4. INTENTIONALLY DELETED. 

5. All matters contained on the Plat of Bronson's Landings, as recorded in Plat Book 66, Page 139,  Public Records of 
Orange County, Florida. 

6. Surveyor’s Affidavit recorded in Official Records Book 9361, Page 4281, Public Records of Orange County, 
Florida. 

7. Development Agreement recorded July 8,2002, in Official Records Book 6560, Page 9077, Public Records of 
Orange County, Florida (hereinafter “Development Agreement”).  Such Development Agreement may establish and 
provide without limitation for restrictions regarding land use and development. 

8. Use Agreement recorded March 21, 2006, in Official Records Book 8539, Page 4387, Public Records of Orange 
County, Florida (hereinafter “Use Agreement”).  Such Use Agreement may establish and provide without limitation 
for obligations pertaining to landscaping, irrigation, and maintenance of paved roads and pavement markings. 

9. Covenants, conditions, rights, assessments, easements and restrictions recorded September 18, 2006, in Official 
Records Book 8865, Page 1636, Public Records of Orange County, Florida (hereinafter “Declaration”).  Such 
Declaration may establish and provide without limitation for easements, liens, charges, assessments, or option to 
purchase, a right of first refusal and/or the prior approval of a future purchaser or occupant. 

10. Any lien provided by County Ordinance or by Ch. 159, F.S., in favor of any city, town, village or port authority, for 
unpaid service charges for services by any water systems, sewer systems or gas systems serving the land described 
herein; and any lien for waste fees in favor of any county or municipality. 
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Old Republic National Title Insurance Company 

AMERICAN LAND TITLE ASSOCIATION 
COMMITMENT 

Schedule B-II (Continued) 
 

Issuing Office File Number:   Chopra to Black
 
 

 
This page is only a part of a 2016 ALTA Commitment for Title Insurance. This Commitment is not valid without the Notice; the Commitment to Issue 
Policy; the Commitment Conditions; Schedule A; Schedule B, Part I – Requirements; and Schedule B, Part II – Exceptions. 
   
 
FORM CF6R SCH. B-II (Continued) (8/1/16)(With Florida Modifications) Page 5 of 5

 

11. Encroachments, encumbrances, violations, variations, or adverse circumstances, if any, actually shown on the survey 
prepared by Patrick M. Kelley, P.L.S., Florida Licensed Surveyor and Mapper of Blackburn Surveying, Inc., dated 
June 16, 2023, bearing Job #Teach-86ZIP12:   
(a) 5’ drainage and utility easements along the northerly and southerly boundary lines of the subject property;  
(b) 10’ drainage easement along the easterly boundary line of the property and 12’ utility easement along the 
westerly boundary line of the property;  
(c) Encroachment of concrete drive upon 12’ utility easement;  
(d) Encroachments of high vinyl fences across property line to the east running to the brick wall on lots 24 and 25 of 
the Reserve at Waterford Pointe, Phase 1;  
(e) Encroachment of screened pool and patio area upon 10’ drainage easement;  
(f) Encroachment of a/c pads from lot 85 of Bronson’s Landings across the northerly boundary;  
(g) Encroachment of vinyl fence from lot 85 of Bronson’s Landings across the northerly boundary; and 
(h) Encroachment of fences upon northerly and southerly drainage and utility easements and upon the easterly 
drainage easement. 
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Attorneys' Title Fund Services, LLC
ATIDS XE

Subdivision Property Search for Orange County
Created for: Test Number

Customer No.: 889999

Instrument Filter:

Search Date/Time:

Chopra to BlackFile Reference: From Date:

Through Date/Time:

Through Instrument:

1/1/1970

2/4/2013 11:00 PM

OR 10516/1454 - CN 2013-67863

5/13/2012

6/13/2012

Search From:

Search Through: 2/15/2013 10:26:07 AM

OrangeCounty:

0Instrument Count:

FloridaState:

Certification Information

Search Status: Complete

Sort Criteria: Date of File (Ascending)

File Description: 2059 TILLMAN AVENUE

Account Number: 10844

File Open Date: 2/15/2013

86

9/18/2006Date Of Plat:

Plat Name: Bronsons Landings (Contains Lots 1-126 & Tracts A-H J-M)

Plat Reference: PB 66/139

No

Retro Certified:

Retro Certified Date:

Postings Conform:

Interval Ownership:

Yes

No

L / T / Authorized Levels:

Lot  / 
Unit

Block / 
Bldg

Section / 
Township / 

Range
Lot  / 
Unit

Section / 
Township / 

Range

Section / 
Township / 

Range
Lot  / 
Unit

Block / 
Bldg

Block / 
Bldg

No Instruments Found

Search Complete

Page 1 of 1Printed: 2/15/2013 10:26:29 AM Subdivision Property Search

Printed By: Scott Hathaway (support1)

Created for:  Keebler, Nabisco, & Amos, P.A. 
899916 

10041 

5/22/2023  

6/13/2023 11:00 PM 

CN 2023-310578 

6/26/2023 

6/26/2023 

Ginger Snap (Gsnap1) 

5/13/2023 

6/13/2023 
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Warnings
Maximum percent of likeness found for first name= 17 Your search may be incomplete.  You used a higher percentage of likeness 
than the default.

Attorneys' Title Fund Services, LLC
ATIDS XE

Name Search for Orange County
Created for: Test Number

Customer No.: 889999

Name:Type:

Search Date/Time:

Chopra to BlackFile Reference: From Date:

Through Date / Time:

Through Instrument:

1/1/1970

2/4/2013 11:00 PM

OR 10516/1454 - CN 2013-67863

5/13/2012

6/13/2012

Search From:

Search Through: 2/15/2013 10:32:07 AM

Personal Black, Edward

OrangeCounty:

Certification Information

Instrument Count: 0

FloridaState:

80Last Name:

Percent Likeness

65First Name:

Yes

Yes

Flip Names:

Similar Sounding:

Nicknames:

No

BuyerRelationship:

Search Status: Complete

File Description: 2059 TILLMAN AVENUE

Account Number: 10844

File Open Date: 2/15/2013

No Instruments Found

Search Complete

Page 1 of 1Printed: 2/15/2013 10:32:42 AM Name Search

Printed By: Scott Hathaway (support1)

Created for:  Keebler, Nabisco, & Amos, P.A. 
899916 

10041

5/22/2023 

6/13/2023 11:00 PM 

CN 2023-310578 

6/26/2023

6/26/2023 

Ginger Snap (Gsnap1) 

 Name:  Chopra, Rahul 

Primary         Prev.               Secondary                 Date of          Type of                 All Related 
Reference       Clrd                Reference                  File                Instrument          References                    Description/Comments 

CN 2023-0304116                CN 2023-0304116      5/29/2023        Judgment            CR 2008-1409

1 5/13/2023 

6/13/2023 

Chopra, Rahul 

Seller 
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Attorneys' Title Fund Services, LLC
ATIDS XE

Name Search for Orange County
Created for: Test Number

Customer No.: 889999

Name:Type:

Search Date/Time:

Chopra to BlackFile Reference: From Date:

Through Date / Time:

Through Instrument:

1/1/1970

2/4/2013 11:00 PM

OR 10516/1454 - CN 2013-67863

5/13/2012

6/13/2012

Search From:

Search Through: 2/15/2013 10:30:48 AM

Personal Chopra, Sonia

OrangeCounty:

Certification Information

Instrument Count: 0

FloridaState:

80Last Name:

Percent Likeness

65First Name:

Yes

Yes

Flip Names:

Similar Sounding:

Nicknames:

No

SellerRelationship:

Search Status: Complete

File Description: 2059 TILLMAN AVENUE

Account Number: 10844

File Open Date: 2/15/2013

Alerts
Newer entries than search parameters not displayed.

No Instruments Found

Search Complete

Page 1 of 1Printed: 2/15/2013 10:31:18 AM Name Search

Printed By: Scott Hathaway (support1)

10041

Created for:  Keebler, Nabisco, & Amos, P.A. 
899916 

5/22/2023 

6/13/2023 11:00 PM 

CN 2023-310578 

6/26/2023 

No Instruments Found 
Search Complete 

6/26/2023 

Ginger Snap (Gsnap1) 

5/13/2023 

6/13/2023 

107



108



109



110



111



112



Page 1 of ____ Pages 
Title Examination Chain Sheet 

 
File Reference:____________________ Buyer:________________________________________________ 

Searched By: _____________________ Seller: ________________________________________________ 

Examined By: ____________________ Lender1: ______________________________________________ 

Tax Folio: _______________________ Lender2: ______________________________________________ 

County: __________________________ Policies to Issue & Amounts: ______________________________ 

Endorsements Needed: _______________________________________________________________________ 

Property Description: ________________________________________________________________________ 

__________________________________________________________________________________________ 

Lies Within:  Section__________ Township__________ Range__________ (Fractional   _________________) 

Replats: _Y / _N If Yes, original plat(s) to examine: _______________________________________________ 

 

                          Base Title Information 

Underwriter: _Fund/ _Other: __________________ 

Type of Policy: OP  MP  Other: ________________ 

Identical Legal: Y/N, If No, rationale for use: _____ 

__________________________________________ 

Policy Effective Date: _______________________ 

Policy Amount: ____________________________ 

Current Transaction > 2X prior amount?    _Y/ _N  

(If yes, Underwriting approval obtained?   _Y/ _ N) 

 

Note: If prior Fund policy, do not rely on original or 

unofficial copies, obtain copy from Fund.  

 

Date Current Exam Begins: ___________________ 

Exam Begins With Title Vested In: _____________ 

__________________________________________ 

__________________________________________ 

Unsatisfied Encumbrances: ___________________ 

__________________________________________ 

__________________________________________ 

__________________________________________ 

Legal Access Confirmed? 

Y: Source is _______________________________ 

          _______________________________ 

N: Exception required in Commitment & Policies 

Current Title Information 

Provider: _ATIDS/ _ Other: ___________________ 

Number of Entries: ________ Hard Copies _______ 

Dates: Start  ___/____/____  End  ___/____/____ 

                     Location Sketch of Property 
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Page ____ of ____ Pages 
 

Conveyances 
Ο Inst. Type: ___________________ 

 
 
 
_ 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 

_ 
 
 
 
 
 
 
 

    Grantor(s): ___________________
     ___________________________
    Grantee(s): __________________
     ___________________________
    Date of Inst.: ____/____/________
    Date of Rec.: ____/____/________
    Clerk Ref: ___________________
     OR  _____ Page(s) ____________
     Legal: ______________________
Ο Inst. Type: ___________________
    Grantor(s): ___________________
     ___________________________
    Grantee(s): __________________
     ___________________________
    Date of Inst.: ____/____/________
    Date of Rec.: ____/____/________
    Clerk Ref: ___________________
     OR  _____ Page(s) ____________
     Legal: ______________________
Ο Inst. Type: ___________________
    Grantor(s): ___________________
     ___________________________
    Grantee(s): __________________
     ___________________________
    Date of Inst.: ____/____/________
    Date of Rec.: ____/____/________
    Clerk Ref: ___________________
     OR  _____ Page(s) ____________
     Legal: ______________________
Ο Inst. Type: ___________________
    Grantor(s): ___________________
     ___________________________
    Grantee(s): __________________
     ___________________________
    Date of Inst.: ____/____/________
    Date of Rec.: ____/____/________
    Clerk Ref: ___________________
     OR  _____ Page(s) ____________
     Legal: ______________________
 

Encumbrances 
Ο______________________
________________________
________________________
________________________
________________________
________________________
________________________
________________________
________________________
________________________
Ο_______________________
________________________
________________________
________________________
________________________
________________________
________________________
________________________
________________________
________________________
Ο_______________________
________________________
________________________
________________________
________________________
________________________
________________________
________________________
________________________
________________________
Ο_______________________
________________________
________________________
________________________
________________________
________________________
________________________
________________________
________________________
________________________

__
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_ 

 

Notes 
Ο Ο_____________________ 

______________________ 
______________________ 
______________________ 
______________________ 
______________________ 
______________________ 
______________________ 
______________________ 
______________________ 
 Ο____________________ 
______________________ 
______________________ 
______________________ 
______________________ 
______________________ 
______________________ 
______________________ 
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What Is an Acknowledgment?What Is an Acknowledgment?What Is an Acknowledgment?What Is an Acknowledgment?What Is an Acknowledgment?
By Tiffany Riggs, Fund Claims CounselBy Tiffany Riggs, Fund Claims CounselBy Tiffany Riggs, Fund Claims CounselBy Tiffany Riggs, Fund Claims CounselBy Tiffany Riggs, Fund Claims Counsel

There are two distinct notarial acts: A “jurat”
and an “acknowledgment.”  A jurat relates to an
oath and is indicated by the word “sworn.”  On the
other hand, a certificate of acknowledgment is
evidenced by the word “acknowledged.” The
purpose of a jurat is to enable the person signing
the document to swear under oath to the truth of
the information contained in an affidavit or other
statement and to subject the person to penalties if
the statement is false.  An acknowledgment,
however, is a means of authenticating an instrument
by showing that the instrument was the act of the
person executing it.  See Florida Real Property
Title Examination and Insurance (CLE 5th ed.
2006), Sec. 3.67.

A condition precedent for the recording of any
instrument concerning real property is that the
execution must be acknowledged by the party
executing it before the officer and in the form and
manner provided in Sec. 695.03, F.S.  The principle
function of an acknowledgment is to entitle an
instrument to be recorded. Harris v. Zeuch, 137 So.
135, 139 (Fla. 1931). The acknowledgment
furnishes proof of the authenticity of the execution
of the acknowledged instrument when it is
presented for recording.

A question arises as to what happens when the
notarial certificate contains an incorrect or
incomplete acknowledgment.  Chapter 1 of the
Fund Title Notes discusses the case of Edenfield
v. Wingard, 89 So.2d 776 (Fla. 1956).  In the
Edenfield case, the Florida Supreme Court held
that an acknowledgment in substantial compliance
with the recording statute may be sufficient to
constitute constructive notice.   C.B. Edenfield
mortgaged the property to E.B. Edenfield, but the
certificate of acknowledgment in the mortgage

Helping Us Help YHelping Us Help YHelping Us Help YHelping Us Help YHelping Us Help Yououououou
In these difficult economic times for all of us,

now more than ever you rely on us to assist you
in maintaining your real property practice in your
service to the public, and we rely on you, our loyal
member agents, to support your Fund. In this
spirit and to address a Florida Office of Insurance
Regulation comment in our recent Market
Conduct Review regarding timely remittance of
premium, we are encouraging each of you who
are not already doing so, to immediately adopt
the following practice in your office:

Immediately upon closing a real estate
transaction, place THE FUND’s premium
check in the mail to us, along with either a
copy of the commitment or rating worksheet
for the transaction that contains your firm’s
specific file number for the transaction. With
this documentation, we will be able to tie the
premium check to the policy (with the same
specific file reference) you will later submit.

By adopting this new procedure in your office,
you will immeasurably assist us in assisting you
to maintain your real property practice.
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AcknowledgmentAcknowledgmentAcknowledgmentAcknowledgmentAcknowledgment...............continued from page 19

referred to E.B. Edenfield as the person who had
executed the mortgage. While noting the general
rule in Florida is that a defect in an acknowledgment
which would prohibit recordation prevents the
primary document from acting as constructive
notice, even though the document is actually
recorded, the court reasoned that the whole of the
instrument acknowledged may be resorted to for
support of the acknowledgment and the policy of
the law is to uphold certificates of acknowledgment
whenever possible.  The court further reasoned
that clerical errors should not defeat
acknowledgments when, considered alone or in
connection with the instrument acknowledged,
and viewed in light of the recording statute, fairly
show a substantial compliance with the statute.

However, contrast the Edenfield case to
First Nat. Bank of Quincy v. American Sumatra
Tobacco Co., 72 So. 416 (Fla. 1916).  In the
First Nat. Bank case, which appears to still be
good law, the Florida Supreme Court held that
the omission of the word “acknowledged” from
the notarial certificate rendered the recording a
nullity as constructive notice.  The certificate at
issue stated that the mortgagors personally
appeared before the officer “and severally the
same to be their free act and deed.”  There was
“no word showing that mortgagors, other than
the wife of H.F. Sharon in her separate
acknowledgment, acknowledged before the
officer the execution of the mortgage” (emphasis
added).  While the omission of the word
“acknowledge” after the word “severally” appears
to have simply been a typographical error, the
Supreme Court held the omission to be fatal
stating that the certificate on the mortgage was
“insufficient to authorize the record of the
mortgage as constructive notice of is existence.”

While Florida courts appear to give great
weight to the totality of the document, the cases
discussed above suggest that an incomplete or
incorrect acknowledgment may be used as a
sword or a shield depending upon the posture
of the case.  The best way to avoid the situation
is to draft and review the documents carefully
to ensure the acknowledgment fulfills the
requirements of the “acknowledgment” statutes.
Several forms of acknowledgment are suggested
in Sec. 695.25, F.S., although use of other forms
is not precluded.
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SummarSummarSummarSummarSummary of Revisions to Ty of Revisions to Ty of Revisions to Ty of Revisions to Ty of Revisions to Titleitleitleitleitle
Notes 2008Notes 2008Notes 2008Notes 2008Notes 2008

The following is a summary of the significant
changes to the Fund Title Notes updated through 2008.
The Title Notes with the updates will be posted to The
Fund’s web portal (www.thefund.com) and may be
downloaded in its entirety.  The revision/replacement
pages will be posted separately on the website; Fund
Member Agents who are maintaining the paper binder
of the Title Notes which was distributed previously may
download the revised pages from the website.

Significant changes have been made to the following
Title Notes:

TN 2.10.04 (Administration of Estates) Lien ofTN 2.10.04 (Administration of Estates) Lien ofTN 2.10.04 (Administration of Estates) Lien ofTN 2.10.04 (Administration of Estates) Lien ofTN 2.10.04 (Administration of Estates) Lien of
Estate TEstate TEstate TEstate TEstate Tax Divested by Necessarax Divested by Necessarax Divested by Necessarax Divested by Necessarax Divested by Necessary Sale or Mory Sale or Mory Sale or Mory Sale or Mory Sale or Mortgagetgagetgagetgagetgage
————— both the content and the title of the TN were
amended to clarify that a necessary mortgage also may
divest the estate tax lien.

TN 5.05.01 (Bankruptcy) —Sale Free FromTN 5.05.01 (Bankruptcy) —Sale Free FromTN 5.05.01 (Bankruptcy) —Sale Free FromTN 5.05.01 (Bankruptcy) —Sale Free FromTN 5.05.01 (Bankruptcy) —Sale Free From
Liens—Liens—Liens—Liens—Liens—deletes the caveat concerning divestment of lien,
obligation or debt in favor of a state or its subdivisions
based on sovereign immunity.  The caveat was deleted
based upon the following cases:  Central Virginia
Community College v. Katz, 546 U.S. 356 (2006); Van
Huffel v. Harkelrode, 284 U.S. 225 (1931); In re Omine,
485 F.3d 1305 (11th Cir. 2007).

TN 18.03.02 (Judgments and Liens) — CreationTN 18.03.02 (Judgments and Liens) — CreationTN 18.03.02 (Judgments and Liens) — CreationTN 18.03.02 (Judgments and Liens) — CreationTN 18.03.02 (Judgments and Liens) — Creation
of Judgment Lien—Sec. 55.10, Fof Judgment Lien—Sec. 55.10, Fof Judgment Lien—Sec. 55.10, Fof Judgment Lien—Sec. 55.10, Fof Judgment Lien—Sec. 55.10, F.S., and TN.S., and TN.S., and TN.S., and TN.S., and TN
18.03.03—Duration of Judgment Lien18.03.03—Duration of Judgment Lien18.03.03—Duration of Judgment Lien18.03.03—Duration of Judgment Lien18.03.03—Duration of Judgment Lien —incorporate
The Fund’s new guidelines for handling uncertified,
expired, and otherwise unperfected judgment liens.  The
guidelines were previously published in 40 Fund
Concept 33 (Apr., 2008).
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Florida’Florida’Florida’Florida’Florida’s Revised Lis Pendens Statute – ‘It’s Revised Lis Pendens Statute – ‘It’s Revised Lis Pendens Statute – ‘It’s Revised Lis Pendens Statute – ‘It’s Revised Lis Pendens Statute – ‘It’s Not Ys Not Ys Not Ys Not Ys Not Yourourourourour
Father’Father’Father’Father’Father’s Lis Pendens Any Mors Lis Pendens Any Mors Lis Pendens Any Mors Lis Pendens Any Mors Lis Pendens Any More!’e!’e!’e!’e!’
By Michael E. Mirrington, Fund Sr. Underwriting CounselBy Michael E. Mirrington, Fund Sr. Underwriting CounselBy Michael E. Mirrington, Fund Sr. Underwriting CounselBy Michael E. Mirrington, Fund Sr. Underwriting CounselBy Michael E. Mirrington, Fund Sr. Underwriting Counsel

Effective Jul. 1, 2009, Session Law 2009-39
amended Sec. 48.23, F.S., (commonly refered to as
“the Lis Pendens Statute”), making some significant
changes of relevance to Fund Member Agents.  It
is common knowledge that recording a notice of
lis pendens (LP) in connection with pending
litigation involving real property has for many
years been an effective legal mechanism for
preserving the status quo as to the title to real
property by providing constructive notice of that
litigation and  barring interests unrecorded at the
time of the LP and those recorded subsequent
thereto – absent intervention in the action by the
holders of those interests.  This article will
highlight the recent changes to the statute and their
relevance for issuing policies through ATFS.

Actions for Specific Performance and ActionsActions for Specific Performance and ActionsActions for Specific Performance and ActionsActions for Specific Performance and ActionsActions for Specific Performance and Actions
not Based on a Duly Recorded Instrumentnot Based on a Duly Recorded Instrumentnot Based on a Duly Recorded Instrumentnot Based on a Duly Recorded Instrumentnot Based on a Duly Recorded Instrument

Under new Sec. 48.23(1)(b)(1), F.S., an action
for specific performance or one not based on a
duly recorded instrument is deemed to have no
effect (except as between the parties) on the title
to or a lien on the subject real property unless a
LP is recorded in the public records of the county
and has not expired or been discharged or
withdrawn.   An LP expires one year from the
commencement of the action when the underlying
action is not founded on a duly recorded instrument.
Sec. 48.23(2), F.S.

When no LP has been recorded in connection
with an action for specific performance or an
action not based on a duly recorded instrument,
or after the LP has expired, been withdrawn, or
been discharged by the court, the revised statute
indicates that the subject real property may be

conveyed or mortgaged for value to a third-party
free of any interest claimed in the litigation by the
party who recorded the LP or who failed to record
an LP.  The statute effectively preserves the bona
fide purchaser status of a third-party purchaser
even though they may have actual notice of the
litigation involving the title to the real property.
While this provision may benefit a third-party
purchaser, it  does not apply to a party to the
subject litigation or the legal successor-in-interest
of the personal representative of a deceased party.
Sec.48.23(1)(b)(2), F.S. Also see TN 12.05.01
(rev. 12/09).

The case law under the prior LP statute held
that a third party who had actual knowledge of the
existence of the litigation would take title subject
to the outcome of the litigation. Therefore, a
policy exception for the litigation was required
despite the absence of an effective LP.   With these
statutory revisions, it will be possible to insure a
number of transactions following discharge of the
LP in specific performance actions since the
statute now protects third-party purchasers.

Florida EditionFlorida EditionFlorida EditionFlorida EditionFlorida Edition Page 25Page 25Page 25Page 25Page 25
155



Page 28Page 28Page 28Page 28Page 28 Florida Edition Volume 42Florida Edition Volume 42Florida Edition Volume 42Florida Edition Volume 42Florida Edition Volume 42 April 2010April 2010April 2010April 2010April 2010

COPYRIGHT © 2010
THE FUND CONCEPT  is published monthly.
Unless otherwise noted, all original materials are
COPYRIGHT 2010 by Attorneys’ Title Fund
Services, LLC, P.O. Box 628600, Orlando, Florida
32862-8600. Not to be reproduced in whole or part
without written permission from THE FUND.

Editorial Board
Editor: G. Robert Arnold

Assistant Editor: Jan L. Doling
Patricia P. Jones

Publication Assistant: Claude Ouellet

Construction Lien Foreclosures.Construction Lien Foreclosures.Construction Lien Foreclosures.Construction Lien Foreclosures.Construction Lien Foreclosures.

In response to the revised statute, THE FUND
has modified its position regarding the practical
effect of the withdrawal or discharge of an LP in
the context of a pending foreclosure of a
construction lien.   When the court enters an order
confirming that the lien has been duly transferred
to security and discharging the LP, no policy
exception for the lien or the pending litigation is
required provided that the real property is being
conveyed or mortgaged for value.  Alternatively,
when the property owner transfers the construction
lien to security and in response thereto the
plaintiff/lienor withdraws the LP, no policy
exception for the lien or the pending litigation is
required provided that the real property is being
conveyed or mortgaged for value.  See TN
21.02.01(D) (rev. 12/09).

Underwriting CaveatsUnderwriting CaveatsUnderwriting CaveatsUnderwriting CaveatsUnderwriting Caveats

Extreme caution should be exercised before
reaching the conclusion that the absence of an
effective LP has dispensed with the necessity of a
policy exception for pending litigation involving
real property to be insured.    For issuing policies
through ATFS, new Sec. 48.23(1)(b)(2), F.S., may
be relied upon only with respect to pending
actions for specific performance in which no LP
was ever recorded or the recorded LP has expired
(without extension by the court) or been withdrawn
or discharged and the real property is being
conveyed or mortgaged to a third party for value.

Discharged LPs present at least one additional
issue.  The order discharging the LP may still be
subject to appeal.   Therefore, when the LP has
been discharged by court order, title should not be
insured without exception for a pending specific
performance action until it is confirmed that the
order is no longer subject to appeal.  See TN
12.05.01 (rev. 12/09).

It is foreseeable that THE FUND would
require a policy exception for pending litigation
notwithstanding the absence of an LP or discharge,
withdrawal, or expiration of the LP in situations
in which the relief sought in the lawsuit is a direct
attack on the integrity of the owner’s title – such
as where the owner’s title is alleged to be the result

of fraud, undue influence, or mutual mistake.   A
similar result would ensue based on actions which
(without limitation) attempt to create an
encumbrance or servitude on the subject real
property or which seek to impose a constructive
trust on the title.  Member agents should consult
a Fund underwriting counsel for assistance in
interpreting the effect of a discharged, expired, or
withdrawn LP (or absence of an LP) on any
pending litigation relevant to the property to be
insured.

TTTTTime to Interime to Interime to Interime to Interime to Intervene in the Actionvene in the Actionvene in the Actionvene in the Actionvene in the Action

Prior to the statutory amendment, the holder
of an unrecorded interest in the real property
described in a recorded LP or the holder of an
interest  recorded after an LP had 20 days after the
recording of the LP to intervene in the action or
face their interest being divested upon judicial
sale of the property. The time period for
intervention has now been extended to 30 days.
If the notice of lis pendens expires or is withdrawn
or is discharged, the expiration, withdrawal, or
discharge of the notice of lis pendens will not
affect the validity of any unrecorded interest or
lien.  Sec. 48.23 (1)(d), F.S.

‘Institution’ of the Action‘Institution’ of the Action‘Institution’ of the Action‘Institution’ of the Action‘Institution’ of the Action

The previous version of the statute required
that an LP set forth the “time of institution of the
action.”  This was often a technically difficult
requirement to meet, especially in cases where the
LP was filed and recorded on the same day as the
initial pleading.   New Sec. 48.23(1)(c), F.S., now
requires that the LP show the date of the institution
of the action, the date of the clerk’s electronic
receipt, or the case number of the action.

Lis Pendens...Lis Pendens...Lis Pendens...Lis Pendens...Lis Pendens...continued from page 25
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THE FUND's main website can be
accessed at www.thefund.com. THE
FUND’s website for consumers can be
found at www.fundhomeinfo.com.

This change should ease any concerns of
technical compliance.

LP in CerLP in CerLP in CerLP in CerLP in Certain Actions to Be Ttain Actions to Be Ttain Actions to Be Ttain Actions to Be Ttain Actions to Be Trrrrreated Like aneated Like aneated Like aneated Like aneated Like an
InjunctionInjunctionInjunctionInjunctionInjunction

Sec. 48.23(3), F.S., was also amended.  When
the pending pleading does not indicate that the
action is founded on a duly recorded instrument
or on a construction lien under Ch. 713, F.S., or
when the action no longer affects the subject
property, the court shall control and discharge LPs
in the same manner as a court would grant and
dissolve injunctions.  The previous version of the
statute did not require the court to do this,
although the court always had discretion to treat
the LP in that manner.

Under the amendment, when an owner petitions
the court for an order to set aside an LP which has
been recorded against the owner’s real property
and the court refuses to dissolve the LP, the court
would now have to proceed under Fla. R. Civ. P.
1.610 and Fla. R. App. P. 9.310 to consider whether
the party who recorded the LP should post a bond
in order to protect the property owner against loss
sustained in the event that the claimant does not
prevail in the lawsuit.   In arriving at its decision,
the court would have to conduct an evidentiary
hearing in order to confirm that a bond is
appropriate and to set the proper amount of the
bond.    Levin v. Lang, 994 So.2d 445 (Fla. 3d DCA
2008).

The amount of the bond must be reasonable
in light of the damages which the owner
demonstrates will likely result if the LP is later
determined to be unjustified.  Licea v. Anllo, 691
So.2d 29 (Fla. 3d DCA 1997).  The discretion of
the court to require a bond extends beyond cases
in which the property owner can demonstrate
irreparable harm.   The court may evaluate the
potential for other damages not rising to the
standard of irreparable harm.  Nickerson v.
Watermark Marina of Palm City, 978 So.2d 187
(Fla. 4th DCA 2008).

It also appears reasonable that this provision
of the revised statute would be relevant in the
context of LPs recorded without corresponding
litigation, a situation often detected in title
examinations.

The revisions to this portion of Sec. 48.23. F.S.,

are not without some ambiguity.   For example,how
should one determine when an action “no longer
affects” the subject property?   It is reasonable to
construe this language as pertaining to situations
in which the claims asserted against the real
property in the pleadings have been rendered
moot.   Examples might include actions seeking
foreclosure of construction liens against real
property in which the underlying liens have been
transferred to security by the property owners
under Sec. 713.24, F.S.  In these cases the
litigation has effectively been reduced to a suit
to recover under the bond (to which the lien has
been transferred) and therefore the action
arguably no longer “affects the property.”

The common theme throughout these
situations is the potential for harm to the property
owner when the litigation continues and the court
has allowed a recorded LP against the property to
remain in force.   The revised statute now in effect
mandates that the court make provision for the
protection of the owner by evaluating the propriety
and amount of a bond to be posted under the rules
governing injunctive relief.

ConclusionConclusionConclusionConclusionConclusion

While the revisions to Sec. 48.23, F.S., are of
great interest to litigators, real property
practitioners, and title insurance agents, the
revised statute should be applied with great
caution in the context of insuring title transactions.
The statute prescribes very limited circumstances
under which title may be conveyed to a third party
free of the claims against the real property in
pending litigation  as a result of the lack of a
recorded LP or the withdrawal, expiration, or
discharge of the recorded LP.

For issuing a policy through ATFS insuring
real property which is the subject of a pending
action for specific performance, no exception for
the pending litigation will be required when no LP
was ever recorded or the recorded LP has expired
or been withdrawn and the property is being
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conveyed or mortgaged to a third party for value.
Regarding specific performance actions where the
court has entered an order discharging the LP, no
policy exception for the pending litigation will be
required once the order is no longer subject to
appeal and the property is being conveyed or
mortgaged to a third party for value.  However,
when the pending action seeks relief relevant to
the subject real property other than specific
performance or foreclosure of a construction lien
(under the conditions discussed earlier in this
article), a Fund underwriting counsel should be
consulted for express approval to issue a title
policy without exception for the pending litigation
despite the absence of an LP or the expiration,
withdrawal, or discharge of the LP.

The following is a summary of the significant
changes to the Fund Title Notes updated through
2009. The Title Notes with the updates will be
posted to THE FUND’s web portal (www.the
fund.com) and may be downloaded in its
entirety.  The revision/replacement pages will be
posted separately on the website; Fund Member
Agents who are maintaining the paper binder of
the Title Notes which was distributed previously
may download the revised pages from the website.

SummarSummarSummarSummarSummary of Ty of Ty of Ty of Ty of Title Note Revisions 2009itle Note Revisions 2009itle Note Revisions 2009itle Note Revisions 2009itle Note Revisions 2009

TNs 5.01.01, 5.05.01, 5.05.02, 5.05.03,TNs 5.01.01, 5.05.01, 5.05.02, 5.05.03,TNs 5.01.01, 5.05.01, 5.05.02, 5.05.03,TNs 5.01.01, 5.05.01, 5.05.02, 5.05.03,TNs 5.01.01, 5.05.01, 5.05.02, 5.05.03,
5.05.04 and 5.06.02 (Bankruptcy)5.05.04 and 5.06.02 (Bankruptcy)5.05.04 and 5.06.02 (Bankruptcy)5.05.04 and 5.06.02 (Bankruptcy)5.05.04 and 5.06.02 (Bankruptcy) have all
been revised to conform to the recent changes
in the Bankruptcy Rules dealing with increasing
various time deadlines such as filing objections;
for length of time of stay following entry of an
order authorizing the use, sale, or lease of
property; and automatic stay of any order,
decree of judgment, and filing appeals.

TN 10.02.02 (Deed Recorded AfterTN 10.02.02 (Deed Recorded AfterTN 10.02.02 (Deed Recorded AfterTN 10.02.02 (Deed Recorded AfterTN 10.02.02 (Deed Recorded After
Grantor’Grantor’Grantor’Grantor’Grantor’s Death—Prs Death—Prs Death—Prs Death—Prs Death—Proof of Deliveroof of Deliveroof of Deliveroof of Deliveroof of Delivery)y)y)y)y) was
revised to clarify that the procedure for proving
up delivery by affidavit is generally for those

instances where inadvertence or oversight
caused the delivery question.

TN 11.10.01C (Limited Liabil i tyTN 11.10.01C (Limited Liabil i tyTN 11.10.01C (Limited Liabil i tyTN 11.10.01C (Limited Liabil i tyTN 11.10.01C (Limited Liabil i ty
Companies)Companies)Companies)Companies)Companies) has been amended to add
requirements emanating from In re General
Growth Properties, 409 B.R. 43 (Bkrtcy S.D.
N.Y. 2009), which found that entities related to
the entity that filed for bankruptcy could be
drawn into that bankruptcy proceeding.

TN 12.05.01 (Lis Pendens)TN 12.05.01 (Lis Pendens)TN 12.05.01 (Lis Pendens)TN 12.05.01 (Lis Pendens)TN 12.05.01 (Lis Pendens) has been
completely re-written to conform to the revised
lis pendens statute, Sec. 48.23, F.S., which
became effective Jul. 1, 2009.

TNs 12.05.02 and 12.05.04 (Lis Pendens)TNs 12.05.02 and 12.05.04 (Lis Pendens)TNs 12.05.02 and 12.05.04 (Lis Pendens)TNs 12.05.02 and 12.05.04 (Lis Pendens)TNs 12.05.02 and 12.05.04 (Lis Pendens)
concerning the lis pendens  have been amended
to conform to the revised lis pendens statute,
Sec. 48.23, F.S., to reflect that the time deadline
for an intervenor to intervene once a lis
pendens has been recorded has been changed
from 20 days to 30 days.

TNs 18.03.02 and 18.03.03 (JudgmentTNs 18.03.02 and 18.03.03 (JudgmentTNs 18.03.02 and 18.03.03 (JudgmentTNs 18.03.02 and 18.03.03 (JudgmentTNs 18.03.02 and 18.03.03 (Judgment
Liens)Liens)Liens)Liens)Liens) were revised to reflect the change in the
amount of the policy to which the insuring
guidelines apply, as the amount for policies
requiring underwriting approval has been
changed from 3 million to 1 million dollars.

TN 21.02.01D (Construction LienTN 21.02.01D (Construction LienTN 21.02.01D (Construction LienTN 21.02.01D (Construction LienTN 21.02.01D (Construction Lien
Litigation)Litigation)Litigation)Litigation)Litigation) was revised to eliminate the
requirement for a stipulation to substitute the
bond for the property, if the plaintiff/lienor
withdraws the lis pendens in response to the
lien having been transferred to bond. This
change emanates from revisions in the lis
pendens statute, Sec. 48.23, F.S., which became
effective Jul. 1, 2009.

TN 22.02.12 (Small Lien Foreclosures)TN 22.02.12 (Small Lien Foreclosures)TN 22.02.12 (Small Lien Foreclosures)TN 22.02.12 (Small Lien Foreclosures)TN 22.02.12 (Small Lien Foreclosures)
was revised to allow title derived from small
lien foreclosures to be insured in certain
circumstances, including when personal service
on the owner of the property has been obtained.

TN 22.05.16 (Satisfaction of RevolvingTN 22.05.16 (Satisfaction of RevolvingTN 22.05.16 (Satisfaction of RevolvingTN 22.05.16 (Satisfaction of RevolvingTN 22.05.16 (Satisfaction of Revolving
Credit Mortgages)Credit Mortgages)Credit Mortgages)Credit Mortgages)Credit Mortgages) has been revised to reflect
a less onerous procedure which does not
require the notice limiting future advances
under Sec. 697.04, F.S.

Summary of Revisions
to Title Notes 2009
By Patricia P. Jones, Fund Vice President,By Patricia P. Jones, Fund Vice President,By Patricia P. Jones, Fund Vice President,By Patricia P. Jones, Fund Vice President,By Patricia P. Jones, Fund Vice President,
UnderwritingUnderwritingUnderwritingUnderwritingUnderwriting
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       
   
      

      
      

    
      
    

      
    
     
      
      
      
      
       

   
      
     
      
       

  
       
   

    
       
       
    
     
       
          
     
         
        
     
     

     
      
     
      
        
       

         
  

       
         
        
       
        
        
         

     
      

        
        
     
      
        
       

   
      
          
        
       
       

                      

          

                     

                

                

        





           

  

   
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           

         
     

         
        
        
      


         
      
      
       

  

         
      
         
        
     

           
          
   

        
        
         
        
 

        
          
      
       
       
       
         
        
        
        
          
       

       
      
        
        
     

   

      
         
        

    

   

        
         
     

         
      

       
     
       

     
      
       
        
       
      
      

     
     
      
         
      

     
      
      
       

  
        
       
      
      


      
        
      
       

        
       
    

   
       

     
     
      
      
       

      
       
       
    
     

       
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     
         
  

          
      
  

      
         
     
      
      
     
      

          
    

      
    

     
    

         
       
      
          
       
       
       
        
     
   

      
        
      
     
        
     
       
  

        
      
      

          
    

      
       

     
  

         
       
      

         
        
       
      
         
         
         
    

        
        
        
        
       
       
       
        
         
       

        
        
        
        
      
       
       
        
          
     

         
        
   

         
      

         
        
        
       

    

            
        
        
        
        
 

         
       
  

           
           

           

            
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         
     

         
       

           
        
          
        
        
       
        
       
   

           
        
       
    

        
       
      
        
       
   

           
        
          
 

        
         
  

         
         
        
        
        

          
        
        
        

       
     

         
        
      
       
         
       
          
     

        
      
     
      
      
      
         
   

        
      
      
       
      
       
  

        
      
      
      
      

    
     
    

 
        
     
      
     
     
      
      
       
        
     

        
      
     
     
       
        
      
      
        
  

  
         
     
     
     
  

         
     
    

           
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          
      
      
    

         
      
       
        
       
    
      
     
      
    
       

   

         
      
      
 

      
      
       
     
     
      
        
       
      
  

      
      
 

         
      
     
     
       
     
      
    
       
       
  

         
     
    


         

            

       
      
       
          

       
         
      
          
          
       
       
     
 

           
          
       
        


        
       

    
        
   

          
      
       
         
   

         
       

    
        
  

         
        


    

       
          
         
           
        
        
          
      

        

       

    
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Cavanaugh v. Cavanaugh
        542 So. 2d

                                     1345

By operation of law, life estate*** to spouse, if any, with
remainder (or fee simple if no spouse or if nuptial agreement

or spousal disclaimer****) to descendants in being.

Probate the homestead realty
 like any other asset subject to

administration and claims.

Spouse takes a life
estate*** with remainder

in fee simple to
descendants in being.

Kelley’s Homestead Paradigm

Was
the property
decedent’s
homestead

?

Was
decedent

survived by a
minor child

?

Was
it devised
to heir(s)
listed in

F.S. 732.103
?

Was
decedent’s

homestead devised
(even by the will or

trust residuary)
?

Was
decedent

survived by
heirs

?

  Protected Homestead. NOT subject to probate (F.S. 733.608, McKean v. Warburton, 919 So. 2d 341),
administrative expenses (Engelke v. Estate of Engelke, 921 So. 2d 693) or creditors’ claims (Art. X
sec. 4(b))

Not Protected Homestead.
Subject to probate,

administrative expenses,
and creditors’ claims

Yes

Yes

Yes

Decedent’s intestate
heirs take as tenants

in common.

Spouse takes
decedent’s entire

interest ****

Devisees take
title as

devised.

Rev.7/2/10© 1991-2010 Rohan Kelley.  All rights reserved.

No

No

At Level 2 — protected homestead may not be devised.**
At Level 3 — protected homestead may be devised only to spouse.**
Below Level 3 — protected homestead may be freely devised.

** Devise of protected homestead is limited in the same manner whether title
is held by an individual or by a revocable trust.  F.S. 732.4015(2)(a).

No

No

Yes

No

YesNo

Level
1

Level
2

Level
3

Level
4

Level
5

Level
6

Art X sec 4(a)

Art X sec 4(b),(c)

Art X sec 4(b)

Art X sec 4(b),(c)

Art X sec 4(b),(c)

Was
decedent

survived by
a spouse

?

Was
decedent’s

entire homestead
devised to the

spouse
?

Was
there a valid

nuptial agreement
?

Was
decedent

survived by
descendants

?

No

No NoYes

Yes YesYes

* *

* Protected Homestead is defined in F.S. 731.201(33).  Also see 733.608.

F.S. 732.401, 732.4015,
732.103, 732.702,

City Nat’l Bank v. Tescher, 578 So. 2d 701

F.S. 732.4015

Art X sec 4(c), F.S. 732.401(1), 732.102(1)

F.S. 732.401

F.S. 732.401, 732.103

Snyder v. Davis,
699 So. 2d 999

Public Health Trust v.
Lopez, 531 So. 2d 946

Bartelt v. Bartelt,
579 So. 2d 282

Estate of Finch, 401 So. 2d 1308

F.S. 732.702

Estate of Murphy,
340 So. 2d 107

McKean v. Warburton,
919 So. 2d 341

Engelke v. Estate of Engelke,
921 So. 2d 693

Estate of Cleeves, 509 So. 2d 1256

***   The spouse may elect to take a ½ interest as tenant in common rather than a life estate.  F.S. 732.401(2)

**** A validly devised disclaimed spousal interest passes pursuant to F.S. 739.201.  Disclaimer of a surviving
spouse’s life estate does not divest a descendant’s vested remainder interest. F.S. 732.401(4).

Includes statutory changes effective October 1, 2010164



Knox’s Basic Judgment Lien Paradigm (updated 2015) 
 
The Basic Judgment Lien Paradigm is an effort to organize the various changes to Florida judgment lien law 
since 1987. The inspiration was Rohan Kelley’s use of a paradigm to organize and simplify Florida homestead 
law. 
 
Like the homestead paradigm, the sheet is divided into two parts. If the answers to the questions leave you on 
the left hand side of the page, then the judgment is still a lien. If the answers carry you to the right hand margin 
at any point, then the judgment is not a lien. However, note this paradigm does not address title insurance 
gap issues presented by judgments that are not perfected as liens, nor any subsequent recordings of 
judgments that may create a perfected lien which must be run through the paradigm pursuant to the WARNING 
contained on the right hand side of the paradigm and the WARNING below. 
 
The basic paradigm is based on the following assumptions: 
1) It deals only with case law as it exists on January 1, 2008. The user must stay current on statutory and case 
law changes. 
2) It deals solely with Florida judgments. No effort has been made to factor in the various domestication 
processes for judgments of other jurisdictions. 
3) It assumes that the debtor owns non‐exempt real property that is subject to levy, i.e. the basic paradigm does 
not address issues of homestead, entireties, bankruptcy, etc. 
4) The word “After” in the paradigm means “on or after”. Because the recording of a certified copy is an 
absolute requirement for a judgment lien, where the words “recorded”, “recording”, or “re‐recorded” are used in 
connection with a judgment, it means a certified copy. 
 
WARNING: Each recording of a judgment must be reviewed independently to determine if a lien has 
been created. Just because the initial recording of a judgment contains a defect that prevents it from 
being a lien does not preclude a later recording that complies with the requirements to create a lien. Hott 
Interiors, Inc. v. Fostock, 721 So. 2d 1236 (Fla 4th DCA 1998) (where a judgment lacks creditor’s address, 
lien is created with recording of a simultaneous address affidavit). In addition, any judgment that has 
been re‐recorded after the initial 7 or 10 year expiration but prior to the expiration of 20 years from the 
initial recording, should be treated as a new judgment that must be run through the paradigm as of the 
date of its subsequent recording. Franklin Financial v. White, 932 So. 2d 434 (Fla. 4th DCA 2006). 
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Knox’s  

Basic Judgment Lien 
Paradigm 

Is a certified 
copy of the 
judgment 
recorded? 

Not a 
lien 

Not a 
lien 

No 

No 

Yes 

Yes 

Is the judgment 
more than 20 

years old? 

No 

Yes 

Did the 
judgment 

contain the 
creditor’s 
address? 

No 
Was a 

Simultaneous 
address 
affidavit 

recorded? 
No 

Has it been 
more than 10 
years since 
recording? 

Yes 

Was the 
judgment re-

recorded prior 
to the expiration 
of the 10 years? 

Yes 

Not a 
lien 

F.S. 55.081 

Not a 
lien 

No 

Still a lien 
WARNING! 

Any 
Subsequent 

recordings of 
the judgment 
will have to be 

run through 
the paradigm 

also. 
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Preface

Purpose

The Affidavit Practice Manual (Real Estate Transactions) is to be used in conjunction with the Fund 
Title Notes and the Standard Commitment Clauses Handbook. It is geared to assist you in the preparation 
of affidavits that may be required to clear certain requirements raised in a title insurance commitment. 
These are only guidelines and suggested forms. The title agent may modify the forms and/or provisions to 
fit the individual problems raised under the title insurance commitment.

Assistance from The Fund

You will be faced with unique situations in which none of the suggested language in this Affidavit 
Practice Manual seems to fit. If you are uncertain about how to phrase a particular provision or whether a 
particular type of affidavit is acceptable to The Fund, do not hesitate to call an underwriting counsel to 
assist you.

Your Comments

The Fund revises and updates this Affidavit Practice Manual periodically. In this regard, we invite 
your comments and suggestions. As issuing title agents, you are in the best position to evaluate the 
quality and usefulness of these materials.
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Chapter 1 — Affidavits: The Efficient Closing Tool

Affidavits can take the place of arduous searches for evidentiary documentation or court 
proceedings to determine facts. A credible person, with actual knowledge of facts, the proof of which 
is necessary in order to close a transaction, can attest to the facts so as to efficiently close and insure 
the transaction. To use an affidavit for this purpose, it must be acceptable in terms of format and in 
terms of function, i.e., the types of facts that qualify for this method of proof.

Affidavits lower risks to title. As a general rule, affidavits should not be solely relied upon to 
cure defects in title. Rather than cure an affirmative defect, affidavits are used to attest to facts that 
clarify issues raised by the record regarding a particular parcel. For example, an affidavit cannot cure
an affirmative title defect such as an unexpired mortgage on record. Only a proper document from 
the holder of the mortgage or a court determination can completely eliminate the mortgage. 
However, an affidavit can clarify that the debt secured by the mortgage was paid so that the mortgage 
no longer secures an outstanding debt. Depending on the surrounding facts, for purposes of issuing a 
title insurance policy, the affidavit and additional evidentiary documentation may be sufficient to 
lower the risk to the title insurer of the mortgage’s continued validity and enforceability so that a title 
policy may be issued with affirmative coverage over its enforcement or without an exception for the 
mortgage.

There are situations where an affidavit may be used in conjunction with other documents to cure 
defects in title. An example of this situation would be the execution of an affidavit of witness in 
conjunction with a re-recording of a deed subscribed by the same witness to cure the lack of 
witnesses in a recorded deed. Chapter 4 of this manual contains forms to both clarify facts and assist 
in the curing of title defects.

Affidavits clarifying issues of record. When used for clarifying issues raised by the record, the 
affidavit should be recorded. F.S. 695.03 requires that any instrument concerning real property to be 
recorded must be acknowledged. Therefore, in addition to the “sworn to (or affirmed) and subscribed 
before me” language, such affidavit should also be acknowledged so that it is acceptable for 
recording purposes. Under F.S. 28.222(3)(a), the clerk is authorized to record instruments relating to 
the ownership of real property. 

Affidavits to clarifying issues off record. When used for attesting to facts necessary to clear 
matters not of record, the affidavit would not need to be acknowledged. Closing affidavits, which are 
used to clear matters outside the record, such as standard requirements in a commitment, need not be 
acknowledged.

Individual and fiduciary capacity of affiant. An affidavit may be defined as: a written 
statement of fact, under oath or affirmation, given by an individual, usually known as the “affiant, 
under personal knowledge,” before a person authorized by law to administer such oath or 
affirmation. Because affidavits are averments of an individual, they should not be worded so that the 
person signing is executing only in a fiduciary capacity. However, when the affidavits are signed by 
fiduciaries, there should be an additional clause affirming that the individual signing the affidavit 
binds the principal or business entity for which the individual is conducting the transaction. 

Affidavit by affirmation. Under F.S. 92.52, an affirmation can be used in lieu of an oath. This 
statute must be read in conjunction with F.S. 117.05(4)(b), which states that the jurat shall contain the 
word “sworn.” See F.S. 92.50 for requirements in administering oaths as well as Ch. 117, F.S., which 
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governs the appointment of notaries public and contains further provisions in administration of 
oaths.

Role of form and function. For purposes of clearing title insurance commitment requirements, 
both form and function play an important role in determining the sufficiency of an affidavit. The 
following chapter will explain the several sections of a well drafted affidavit. The rest of the manual 
will explore the usage of affidavits to clarify individual issues and suggested forms. 

169



Rev. August 2015                                                                                        Finding Base Title 6 - 1 

6. FINDING BASE TITLE

The following guidelines apply to proposed commitments and policies not exceeding $1 million. When the
policy will exceed $1 million, specific authorization must be obtained from Fund underwriting. Refer to
Proposed Policies Over $1 Million for additional information.

Prior Fund Policies
Several million Fund policies are in existence, covering land throughout Florida. Using an existing Fund
policy as a title base will save time and money. To obtain copies of prior Fund policies, Fund members can
use the Automated Title Information Data System (ATIDS), Web ATIDS or ATIDS XE using Policy search
and order. The Fund’s Prior Policy department is also available to assist in obtaining prior policies. 

If the land has been previously insured by The Fund, a copy of Schedules A and B will be furnished. To
obtain a copy of the prior policy and reissue authorization, you must provide the following:

 the legal description of the parcel to be insured or;

 the O.R. Book and Page of the Mortgage or Warranty Deed 

 the type of policy to be issued;

 the amount of proposed policy; and

 the prior policy serial number, if known.

Policies as Title Base 
Prior policies may be used as a title base if the amount of the proposed policy and the prior policy fit within
the limitations discussed below, and if in the Member’s evaluation there is no reason not to rely on the
particular prior policy. 

Fund Member’s Responsibility to Evaluate Policies

The primary responsibility rests with the Fund member for determining whether a particular policy is
acceptable. Reliability of a policy is affected by the examining reputation and integrity of the title agent
who issued it. Additional factors include whether there are known title problems underlying the insured
property or in the general area and the type of prior policy. Where there is an unfavorable title agent
evaluation, the prior policy may not be used as a base. 

Proposed Policies $100,000 or Less

Prior Owner’s or Loan Policies. If the amount of a proposed policy does not exceed $100,000, a prior
Fund owner's policy or an owner’s policy of another underwriter signatory of the Revised Mutual
Indemnification Treaty may be used as a title base for issuance of an owner's or loan policy. A summary of
the Revised Mutual Indemnification Treaty with a list of the Treaty’s signatories may be found in
Appendix C of The Fund Title Notes. The title examination based upon the property’s legal description
should begin as of the effective date of the policy. If a prior Fund loan policy or a loan policy of another
underwriter signatory of the Revised Mutual Indemnification Treaty is used as a base, the title examination
based upon the property’s legal description should begin as of the date the mortgagor of the previously
Insured Mortgage acquired title to the property. All names occurring as a party within the examined chain
of title require a complete 20-year name search and examination of resulting documents. Special

170



 6 - 2  Finding Base Title                                                                                              Rev. August 2015
        

circumstances including bankruptcy, death or guardianship of a party in the chain of title will require a
name search for a more extensive period of time.

Caution: Further examination may be necessary if there is any indication of superior interests that may
have been subordinated to the Insured Mortgage. Subordination may have occurred in several ways. One
way is by an instrument recorded before the date the mortgagor acquired title that is not disclosed in the
loan policy. Another is a deed to such mortgagor containing a subordination provision. Also, a
subordination may be recorded prior to the mortgage being insured and would not be included in an
abstract beginning with the date of the Insured Mortgage. 

Proposed Policies Exceeding $100,000 

If the amount of the proposed policy does not exceed by more than double the amount of the prior Fund or
policy of another underwriter signatory of the Revised Mutual Indemnification Treaty, paragraph 1 above
applies. If the proposed policy exceeds by more than double the amount of the prior policy, then
permission is required before the prior policy may be used as a base. Contact Fund underwriting.

Prior Policies Covering Other Parcels Within the Same Development

When no prior policy can be located insuring a particular parcel or unit in a platted subdivision or
condominium, a minimum of two Fund policies, each written by separate Fund members, on parcels or
condo units which are in the proximity of the subject parcel or condo unit, may be relied upon for base
title. Common exceptions from the base policies must be included in the new policy. Examination of title
on the property to be insured shall begin with the plat or declaration of condominium and come forward
from that point. 

For further instruction on use and evaluation of prior policies on different parcels as base title see “Base
Title – Using Prior Policies Covering Other Parcels Within the Same Development,” 34 Fund Concept 135
(Sept. 2002).

Prior Commitments

Commitments may not be used as a title base for issuing a commitment or policy.

Notes About Using Prior Policies

The authority to use a prior policy as a title base will come in the form of a copy of a prior policy. This
authority covers only the specific legal description shown in the prior policy. The base title of even an
adjoining lot may be quite different. If a prior policy is not usable as a title base, The Fund will inform you
why it cannot be used.

The Short Form Residential Loan Policy may not be used as a title base.

Any exceptions shown in Schedule B of the prior policy must be shown in the new policy unless you have
evidence that they have been cleared of record.

You must provide reissue rates for a prior owner's policy if the policy qualifies for reissue rates pursuant to
Rule 69O – 186.00 3(2) F.A.C. Refer to the Rating and Submitting the Forms chapter of this handbook for
additional information.

Title Assumption Certificates
A Title Assumption Certificate (TAC) shows the status of title to a platted lot or condominium unit, usually
as of the recording date of the subdivision plat or declaration of condominium. 

When you order title information from one of the branch offices that provide the Title Assumption
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Certificates, give the legal description of the proposed policy and the Fund member’s account number. To
determine if there is a Title Status Report (TSR) on the property, use the DIIS Transaction in ATIDS or ask
the branch office. If a TSR exists, a TAC will be delivered or mailed to you. A sample Title Assumption
Certificate is shown in this chapter.

Important: A Title Assumption Certificate is not a prior policy and is therefore not available for 
reissue rate.

Notes About Using Title Assumption Certificates

The Title Assumption Certificate applies only to the specific description given. Status of the title of even
an adjoining lot could be quite different. A certificate is necessary for each separate description.

Title information must be obtained and the title must be examined from the date authorized for assumption
of title through the effective date of the commitment and policy.

Restrictions, easements, reservations, encumbrances, etc., shown on the Title Assumption Certificate must
be shown as exceptions in Schedule B of the commitment or policy that you issue, unless they have been
cleared of record.

Proposed Policies Over $1 Million
When the amount of title insurance to be written will exceed $1 million, specific authorization from The
Fund is required. 

If a Fund Branch Prepares Title Information: If a Fund branch prepares the commitment Schedules A
and B as title base for a policy that will exceed $1 million, Fund underwriting counsel will have already
reviewed the status of title. 

Include the Fund file number for the commitment under Remarks on the Policy/Endorsement Calculation
Worksheet. Refer to the Rating and Submitting the Forms chapter of this handbook for instructions.

If a Fund Branch Does Not Prepare Title Information: If the title information is not based on
Commitment Schedules A and B prepared by The Fund, the title agent must review the status of title with
a Fund underwriting counsel, who will ask questions on title considerations revealed during the time
period covered by the examination of title. These are listed in the Checklist for Proposed Policies Over $1
Million at the end of this chapter. 

Important: This approval process does not relieve the Member of his or her liability to The Fund 
as provided in the Agreement for Appointment of Policy-Issuing Agent for Old Republic National 
Title Insurance Company. 
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Checklist for Proposed Policies Over $1 Million
Fund Members issuing commitments to insure transactions in excess of $1 million require approval of
Fund underwriting counsel prior to issuing the commitment. The procedure for obtaining approval for such
commitments is set forth below. Commitments issued by a Fund branch for greater than $1 million are
approved prior to delivery to Fund members and do not require further approval, except as to risk unrelated
to the public record, such as water rights and creditors' rights.

Forward the following documents and information to any Fund underwriting counsel via E-mail or fax to
(407) 855-5852:

 Proposed commitment  Your contact information

 Prior title policy relied upon as base

You may also call the Underwriting Department at (800) 432-9594 to be directed to a Fund underwriting
counsel.
Have the following information on hand to answer questions of the underwriting counsel.

General Information

 Title Agent name  Name of Project (if applicable)

 Name of proposed Insured(s)  Type of property

 Fund Member number         (commercial, residential/vacant or improved)

 Policy amount and type  Type of transaction                                                                               
 (sale, refinance, or construction loan)                                      

Base Title Information

 Prior title policy  Other sources of title information

Title Considerations
Disclose and discuss with underwriting counsel any unusual title issues and insuring risks encountered
during examination of title and preparation of the commitment. The following are examples of frequently
encountered insuring risks:

 Access problems  Construction lien risk

 Judgment liens/tax liens  Water rights

 Bankruptcy/foreclosure/other litigations  Creditors’ rights

 Reservations/restrictions/mineral interests  Probate/trusts/guardianships

 Endorsement and insuring requirements  Business entities

 Divorces  Easements/survey matters

Resources for Commitment Preparation
The following underwriting resources should be utilized in preparation of commitments:

 Fund Title Notes & Standard Commitment Clauses  The Fund Concept

 Fund Procedures Handbook  Fund Affidavit Practice Manual
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1

Overview
• Introduction

• Title Examination Principles

• 6 Steps of Title Examination

• Chopra to Black hypothetical

2

Title Examination Fundamentals Handout

• TEF Handout.pdf

• Page references

• Not critical during presentation

• PowerPoint slides

• CE / FL Bar information 

Materials

6

1

2
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3

Introduction

Title Search

• Identification/compilation of public records pertinent to a parcel of real property for Title Exam

• Indexed to legal description of the property

• Indexed to names of the parties

Title Examination

• Critical review of parcel’s history through public records compiled by Title Search

Chain of Title

• Examiner product generated through Title Examination

• Muniments of title conceptualized as links in a “chain”

Why Examine Title?

3

4
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3

5

• Title insurance is not casualty insurance

• Cannot be issued without regard to adverse matters or title defects

Why Examine Title?

6

“Core” and “primary” title services

Why Examine Title?

Sec. 627.7711, F.S.

5

6

176
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7

• A complete title search has been performed and provided to us

• Examination standard looks for “marketable title of record” 
• Determine whether documents in chain of title show vendor has title

• “free from reasonable doubt in law and fact as to its validity” 

Seminar Assumptions

8

• Muniments defective until proven otherwise

• Encumbrances valid until proven otherwise

• Build “scaffold” of knowledge

• Begin with clean/easy titles

A Title Examiner’s Mindset

7

8

177
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Title Examination Principles

10

A. When in doubt, speak with Fund Underwriting

B. Title examination like swimming. “Swim” within your skill set

C. Absent incontrovertible showing property not homestead,

• Presume every attempted alienation is of homestead property

Title Examination Principles

7-8

9

10
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11

D. No presumption of validity simply because a document is of record

E. No presumption of validity of court judgments or orders

F. No presumption of validity of governmental deeds 

Title Examination Principles

8-9

12

G. Not all titles are insurable according to sound underwriting principles 
• “Windfall” foreclosures

• Non-charitable inter-vivos gift

H. A title examiner is often charged to inquire about matters “outside the record” 

I. Examine entire instrument; pay attention to notations in margins and any alterations 
to instrument

Title Examination Principles

9

11

12
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13

J. Marital status change can occur at any time

K. Priority under Sec. 695.11, F.S. is determined by official registration numbers; not 
affected by mis-indexing by clerk of court

L. Doubt efficacy of re-recordation of an instrument

M. Always read and understand certificate of person or entity providing title search

Title Examination Principles

10-11

14

N. Protections afforded by Florida’s recording act (Sec. 695.01,F.S.) only 
extend to creditors and bona fide purchasers “without notice”

• Recording constitutes constructive notice shielding the holder against interests 
arising subsequent to recording

• Later interests arising prior to recording will have priority unless notice can be 
proven

• Florida is a “Pure Notice” not a “Race-Notice” jurisdiction 

Title Examination Principles

12

13

14
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15

O. Description referencing recorded plat or declaration of condominium incorporates all 
restrictions, easements, and reserved rights shown on the plat or declaration

P. Examiners do not ignore wild or interloping instruments appearing in the title search; 
they may cloud the title

Q. Examiners do not ignore a lis pendens

R. Examiners do not ignore suggestion of bankruptcy involving a party while in title

Title Examination Principles

12-13

16

S. Examiners do not ignore Notices of Commencement or Claims of Lien 

T. Not every recorded judgment requires certified copy to constitute a lien. Some 
judgment liens can be valid for longer than 20 years 

U. Judgment against a person with the same name as an owner in the chain of title 
presumed to be against that owner unless and until proven otherwise

Title Examination Principles

13-14

15

16
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17

V. Planned communities and other regimes with governing associations alert examiner 
to potential rights of prior approval, rights of first refusal, assessment rights and other 
matters

W. The after-acquired title doctrine is an examiner’s friend

X. Nature can convey title

A. Accretion & Reliction & Erosion 

B. Avulsion 

Title Examination Principles

15

18

Y. Examiners develop and maintain good examining habits 

• Methodical

• Consistent practices

• Accurate, complete examination notes

• Notes preserved separately from the transaction file prior to archiving

Title Examination Principles

15

17

18
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Part II:
Six Steps of Title Examination

20

Muniments defective until proven otherwise

Encumbrances valid until proven otherwise

Review – A Title Examiner’s Mindset

19

20
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21

Six Steps of Title Examination

Confirm 
sufficiency and 
thoroughness 
of title search 

results

Construct title 
chain 

Analyze 
documents in 
chain to reach 
conclusions as 

to legal validity, 
sufficiency and 

effect

Research 
validity and 

importance of 
title defects 
discovered; 

derive 
conclusion as 

to overall 
quality of title

Address non-
record matters 
appropriate to 

transaction 
which bear on 
insurability of 

title 

Issue title 
insurance 

commitment 
and/or policy

1 2 3 4 5 6

22

Six Steps of Title Examination

1. Confirm sufficiency and thoroughness of title search results
• Verify correct complete legal and names searched for relevant time periods

• Verify no gaps in time periods searched

• Verify all entries identified by search results are present for examination

• Eliminate any extraneous matters

16

21

22
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23

• Fund Title Notes Ch.13 – Descriptions
• Construing ambiguous description

• Descriptions containing clearly erroneous information

• Sufficiency of legal description examples

• Test of sufficiency

• Fund Concept articles
• Simple Cures for Certain Legal Description Errors

• Corrective Deed to Add Legal Description

Legal Descriptions

127, 133

24

Relevant Time Periods – Base Title

• Earliest point in time where quality of title may be assumed/search may commence

• Earliest public records (EPR)

• Base Title

• Underwriter establishes guidelines for acceptable Base Title

• Member may examine “behind” (prior to) Base Title but 

• Cannot begin search later than Base Title

23

24
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25

Sources of Base Title

• Prior Policy covering same property or same property plus additional property

• Can be from any underwriter that has signed Treaty

• If insuring more than $100,000 need Underwriting permission to insure more than 2x prior policy

• Prior Fund or ORNTIC Policies on nearby lots in same subdivision

• Plats or Dec. of Condominium of record at least 7 years

• Marketable Record Title Act search

• Title Search Report

• Title Assumption Certificate

26

Six Steps of Title Examination

2. Construct title chain 
• Graphically depict through time interconnecting title transactions 

from source of ownership down to present owner

• Identify and describe 

• Liens

• Encumbrances, and 

• Restrictions

• Noting any obvious potential defects

16

25

26
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27

Chain of Title

• Trace ownership of title from source to present owner

• Confirm no gaps evident in chain

• Identify events which affected title during times each owner in title 

• Determine if matters identified in preceding step were resolved 

• Ex) curative instruments

28

Sources of Title

• Original sources of title include conveyances from sovereign (U.S., FL, Spain, England)

• “New” (independent) sources of title

• Passage of title on death of an owner

• Tax titles

• Judicial sales, orders, & decrees

• Adverse possession

• Eminent domain

• Boundaries by acquiescence and agreement

• Accretion, reliction, and erosion (not avulsion)

• Dedication

• Marketable Record Title Act

17

27

28
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29

Mechanics of Constructing Title Chain

113

30

Title Examination

3. Analyze documents in chain to reach conclusions as to legal validity, 
sufficiency and effect

Six Steps of Title Examination

21

29

30
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31

Critical Review

• All muniments purporting to convey title must be analyzed to confirm 
that they are legally valid and sufficient

• Correct execution by all proper parties, and 
• Accurate legal description

• All encumbrances must be analyzed to determine effect on property

32

Deeds - Important Elements

• Delivery & acceptance

• Date of execution

• Parties

• Consideration

• Granting clause

• Legal description

• Recitals (“subject to” provisions)

• Signatures

• Witnesses

• Proof of acknowledgement

24

31

32
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33

Mortgages/Assignments/Satisfactions

• Encumbrances not “links” in the chain of title

• Examined with special emphasis on names of parties, legal 
descriptions, execution, acknowledgment, and recitals

• Home Equity Line of Credit (HELOC)

• Mortgage Electronic Registration Systems, Inc. (MERS)

• Future advances

• Purchase money mortgages

31-34

Judgment Liens
• When in doubt about whether judgment 

may be ignored, call Underwriting

• Knox’s Judgment Lien Paradigm can help

• Require satisfactions or releases of 
judgments that are liens on property

• Entireties property

• Federal preemption 

153

33

34
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35

Other Encumbrances 
• Florida real property taxes 

• Federal and Florida estate tax liens

• Federal tax liens  

• Restrictions, reverters and reservations

• Special assessment and municipal liens 

• Perfected code enforcement board liens  
• Lien against all property of violator in county where recorded
• Generally treated as having duration of 20 years from recording

34-36

36

Six Steps of Title Examination

4. Research validity and importance of title defects discovered; 
derive conclusion as to overall quality of title

23-46

35

36
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37

Problem Solving Techniques

• Affidavit or Corrective Instrument
• Corrective instruments trump affidavits

• Affidavits remove doubts about factual matters not resolved by public 
records

• “Whenever possible…the examiner should accept and rely on an affidavit 
which states sufficient facts to negate a possible defect in an otherwise 
marketable title.”
• Standard 3.3 (Florida Uniform Title Standards)

23

38

Marketable Record Title Act

• Sec. 712, F.S.

• Valuable title examination tool

• Curative statute and basis to assert source of title 

• Frequently misunderstood – does not “wipe out” everything older than 30 years

• Identify “root of title”
• Title transaction

• Describes land 

• Of record at least 30 years

40-42

37

38
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39

Marketable Record Title Act

• Identify interests Act does not eliminate

• Determine which surviving interests relevant

• Requires examining title prior to root for exceptions

• Reservations by sovereign

• Easements in use

• Some mineral rights

• Parties in possession and parties to whom taxes are assessed

• Restrictions and covenants preserved under Florida Statutes

40

5. Address non-record matters appropriate to transaction which 
bear on insurability of title 

Examiners ascertain whether there is access, i.e., ability to get from 
property to a public roadway and vice versa without trespassing

Six Steps: Easements and Legal Access

46, 47

39

40
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41

Six Steps: Easements and Legal Access

• In gross vs. appurtenant easement

• Dominant estate vs. servient estate

• Conveyance of dominant estate requires examination of easement parcel 
(servient estate) as well

• Consider width and use limitations

• Ensure easement survived all interim conveyances, especially when new sources 
of title involved

38, 39

42

Water Rights 

• Sovereignty rights of state of FL in historically submerged land

• Riparian / littoral rights in waterfront property

• Excepted from coverage until carefully researched 

• See Fund Sovereignty Lands programs for fuller discussion

39, 40

41

42
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43

Other Non-Record Matters
Standard Exceptions: Remain unless requirements met to justify deletion

• General or special taxes and assessments not shown as existing liens by public records

• Rights or claims of parties in possession not shown by public records

• Encroachments, overlaps, boundary line disputes and other matters that would be disclosed by an 
accurate survey and inspection of premises

• Easements or claims of easements not shown by the public records

• Any lien or right to lien for services, labor, or material furnished, imposed by law and not shown by 
the public records

• Sovereignty lands

47, 48

44

Six Steps of Title Examination

6. Issue title insurance commitment and/or policy

• Use Standard Commitment Clause (SCC) Handbook to prepare title 
insurance products

• When uncertain about how to phrase a particular requirement or exception, 
contact one of the Fund Underwriting attorneys  

• Include unresolved matters as a requirement or an exception in prepared 
title insurance products

48, 49

43

44
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Part III:
Hypothetical Purchase & Sale

46

• Muniments defective until proven otherwise

• Encumbrances valid until proven otherwise

Review – A Title Examiner’s Mindset

45

46
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47

Review – Six Steps of Title Examination

1. Confirm sufficiency and thoroughness of title search results

2. Construct title chain 

3. Analyze documents and chain to assess legal validity, sufficiency and effect

4. Research validity and importance of title deficiencies or defects; arrive at 
conclusion as to overall quality of title

5. Address non-record matters which bear upon insurability of title 

6. Issue title insurance commitment and/or policy

48

Part III – Hypothetical Sale

• Contract for Sale & Purchase

• Tax Information

• Prior Policy

• Title Search Report

• Update Search

• Commitment

48, 49

47

48
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2059 Tillman Ave, Winter Garden FL
Beds: 5 Baths: 3
Sqft: 3,394

50

Fictional 
Transaction• Chopra to Black sale of home in Winter Garden

• Purchase price $550,000

• New mortgage $410,000

• Your firm doing title work per contract

• Prior Fund policy located

• Title Search Report (TSR) produced with 
associated documents  

Hypothetical Sale

49

50
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Recall: Mechanics of Constructing Title Chain

144-145

52

Title Examination

3. Analyze documents in chain to reach conclusions as to legal validity, 
sufficiency and effect

Title Examination

51

52
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Title Examination Principles

• Review muniment

• WD into sellers

• “Vesting deed”

• Best source of legal description

59

54

Title Examination Principles- Review Muniment

• Q: Did 2d witness sign?

• Note: Notary is 1st witness

• Not an issue in itself

• Use to analyze other witness 
“signature”

59

53

54
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Title Examination Principles- Review Muniment

N. Protections afforded by Florida’s recording act extend only to creditors and 
bona fide purchasers without “notice”

Sec. 695.01, F.S.

(1) No conveyance, transfer, or mortgage of real property, or of any interest therein, nor any lease 
for a term of 1 year or longer, shall be good and effectual in law or equity against creditors or 
subsequent purchasers for a valuable consideration and without notice, unless the same be 
recorded according to law . . . 

Sec. 689.01, F.S.

(1) No estate or interest of freehold, or for a term of more than 1 year, or any uncertain interest 
of, in, or out of any messuages, lands, tenements, or hereditaments shall be created, made, 
granted, transferred, or released in any manner other than by instrument in writing, signed in the 
presence of two subscribing witnesses . . . provided, however, that no subscribing witnesses shall be 
required for a lease of real property or any such instrument pertaining to a lease of real property.

56

Title Examination Principles- Review Muniment

95.231 Limitations where deed or will on record.—(1)
Five years after the recording of an instrument required 
to be executed in accordance with s. 689.01; 5 years 
after the recording of a power of attorney accompanying 
and used for an instrument required to be executed in 
accordance with s. 689.01; or 5 years after the probate 
of a will purporting to convey real property, from which 
it appears that the person owning the property 
attempted to convey, affect, or devise it, the 
instrument, power of attorney, or will shall be held to 
have its purported effect to convey, affect, or devise, 
the title to the real property of the person signing the 
instrument, as if there had been no lack of seal or seals, 
witness or witnesses, defect in, failure of, or absence of 
acknowledgment or relinquishment of dower, in the 
absence of fraud, adverse possession, or pending 
litigation.

• “Muniments defective until proven otherwise”

• But witness issue cured by time and statute

55

56
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Title Examination Principles- Review Muniment

• Deed restriction 
• Can’t sell for 2 years

• Terminated 2 years from 2007

• Moving on!

60

58

Title Examination Principles-
Review Muniment

• Quit-Claim Deed
• Sonia and Rahul to Sonia and “Rahul B.”

• Owners conveyed same property to themselves
• Maybe wanted to add Rahul’s middle initial?

• Moving on!

71

57

58
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Title Examination
• All encumbrances analyzed to determine effect on title

• Partial Release of Mortgage

• Common for developers to “pay as they go”

• Our lot included?

• Good

Title Examination Principles

72

60

Title Examination
• All encumbrances analyzed to determine effect on title

• Sellers’ Purchase Money Mortgage

• Recall: 

• Encumbrances valid until proven otherwise

• No issues found

• Pay off will become a B-I requirement

• Move on

Title Examination Principles

63

59

60
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Title Examination

• All encumbrances analyzed to 
determine effect on title

• “Revolving Credit” or Home 
Equity Line of Credit (HELOC)

Title Examination Principles

73

62

Title Examination Principles

C. Unless facts are clear that property 
is not homestead, examiner must 
presume that every attempted 
alienation is homestead property

73

61

62
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Title Examination Principles

74

• Where’s husband’s signature?

• Lack of spousal joinder on encumbrance

• Recall property assumed to be homestead

• May create enforceability issue

• Will Commitment will still require pay off?

• YES  - will be a B-I requirement

• Encumbrances valid until proven otherwise

• Recall: opposite assumption for muniments

64

Title Examination

• Encumbrances analyzed for effect on title

• In this type of agreement generally looking for

• Restrictions on conveyances

• None present

• Assessments – ability to charge fees to owners

• None present

• Termination

• Auto-renewal means still in effect

• Becomes Sched B-II exception

52

63

64
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Title Examination Principles

U. A judgment against a person with the same name as an 
owner in the chain of title should be presumed to be 
against that owner unless and until proven otherwise 

• “Whenever possible examiner should accept and rely on 
affidavit which states sufficient facts to negate possible 
defect in otherwise marketable title.” 

• Uniform Title Standard 3.3

• Slightly different spelling (if present) irrelevant 

• Will generate B-I requirement

31

66

Title Examination
• All encumbrances analyzed to determine effect on title

• Will generate B-I requirement

• There are two of these in our chain

78

65

66
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Title Examination Principles

80

V. Planned communities and other regimes with 
governing associations alert examiner to potential 
rights of prior approval, rights of first refusal, 
assessment rights and other matters

• Declaration allows for assessments and restricts 
use

• Becomes a B-I requirement (assessments) 

• Need estoppel from HOA as to assessments

• AND a B-II exception (restrictions)

68

Non-record Matters

• Standard Exceptions: remain unless 
requirements justifying deletion met
• Taxes for year of effective date of policy

46

67

68
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Title Examination Principles

H. Title examiners often charged to inquire about 

matters “outside the record” 

• Surveyor’s Affidavit

• Appears minor corrections in calls in larger legal

• Might have to contact surveyor to understand

• If problem B-I requirement

• If not, still B-II exception (this is the case)

76

70

Title Examination Principles

S. Examiners do not ignore Notices of 
Commencement or Claims of Lien filed 
under the Construction Lien Law

• NOC good for 1 year unless stated otherwise

• Moving on
80

69

70
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Title Examination Principles

S. Examiners do not ignore Notices of 
Commencement or Claims of Lien filed under 
the Construction Lien Law

• This NOC still in effect

• Will create B-I requirement

82

72

Title Examination Principles – Plat 

O. A description…by reference to a recorded plat … incorporates by reference 
all restrictions, easements, and reserved rights shown on plat …

84

B-II exception

71

72
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Title Examination Principles – Plat 

83-84

• Lot 86 in our legal description exists?

• Access?
• Tillman Ave. private but plat dedicates it to owners
• Connects to public road

74

Pre-closing Update

105

73

74
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Pre-closing Update

76

Research validity and importance of title deficiencies or defects 
discovered and arrive at conclusion as to overall quality of title

• Chopra examination revealed following issues –

Step 4

1. Development Agreement

2. Defective witnesses in vesting 
deed

3. Revolving Credit Agreement 
Mortgage (HELOC)

4. Homestead joinder requirement

5. Notice(s) of Commencement

6. Judgment

7. Tax Lien(s)

75

76
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• Address non-record matters appropriate to transaction and which bear upon 
insurability of title 
• Access 

• Standard Exceptions
• General or special taxes and assessments not shown as existing liens by public records
• Rights or claims of parties in possession not shown by the public records
• Encroachments, overlaps, boundary line disputes, and any other matters that would be 

disclosed by an accurate survey and inspection of premises
• Easements or claims of easements not shown by the public records
• Any lien or right to lien for services, labor, or material furnished, imposed by law and not 

shown by the public records
• Sovereignty lands

Step 5

78

Issue title insurance commitment 
• Use Standard Commitment Clause (SCC) Handbook as your guide to 

prepare it
• If uncertain about how to phrase a particular requirement or exception, 

contact one of the Fund Underwriting attorneys  

• Include unresolved matters as requirement or exception to title by 
including matter in prepared title insurance commitment

Step 6

48, 49

77

78
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Commitment

Schedule B-I Requirements

95

80

Commitment

Schedule B-II Exceptions

79

80
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• Review title insurance commitment for accuracy and sufficiency

• Note effective date and make certain it is proximate to closing date

• Verify names and spellings of proposed insureds and title holders

• Verify legal description of property and match it to survey and contract

Proof Commitment Before Delivery

82

• Carefully review copies of all exceptions and defects capable of documentation, 
confirming that they do, in fact, apply to subject property

• Examine all exceptions to determine extent to which they render title not to be good 
and marketable and whether they are compatible with client’s purposes for property

• Examine all requirements to confirm that they can be met in instant transaction

• Analyze title insurance commitment in context of client’s intended use of property 
and contractual requirements of transaction

Proofread Commitment Before Delivery

81

82
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Title Examination Fundamentals

Presented by : John B. “Jay” St. Lawrence
jst.lawrence@thefund.com
Fund Legal Education Attorney
©2022 Attorneys Title Fund Services

for coming
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