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The Basics
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Definition

Power of Attorney:
Instrument authorizing a person to act as the agent or attorney of the person granting it

Durable Power of Attorney:
Allows the agent to act on the principal's behalf beyond the incapacity of the principal
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Parties

Principal:
Someone who authorizes another to act in his or her place

Attorney-in-Fact
An agent authorized to act on behalf of another person
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Types

• Limited – Agent can act only
• For certain purposes or
• Under certain conditions or
• For a limited time

• General – Agent has power to act in all of principal’s financial matters
• Does not survive incompetence or incapacity of principal

• Durable – Survives incompetence of principal or
• May only become effective on incompetence of principal (“springing”)

• Medical – Agent can make healthcare decisions for principal
• In FL, known a “designation of health care surrogate”

• Sec. 785.201 F.S.
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Creating a Durable Power of Attorney

Sec. 709.2104, F.S. Durable power of attorney (emphasis provided)

Except as otherwise provided under this part, a power of attorney is durable if 
it contains the words: “This durable power of attorney is not terminated by 
subsequent incapacity of the principal except as provided in chapter 709, 
Florida Statutes,” or similar words that show the principal’s intent that the 
authority conferred is exercisable notwithstanding the principal’s subsequent 
incapacity.
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Construction and Use of a POA

• Signed by a principal and 2 witnesses, acknowledged before a notary

• Effective as soon as principal executes

• May give the power to do almost any legal act the principal could do
• Access funds
• Sign contracts
• Make health care decisions
• Create trusts
• Make gifts

• May give the power to do almost any legal act the principal could do
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Revoking a POA

Sec. 709.2110, F.S. Revocation of power of attorney (emphasis provided)

(1) A principal may revoke a power of attorney by expressing the revocation 
in a subsequently executed power of attorney or other writing signed by 
the principal. The principal may give notice of the revocation to an agent 
who has accepted authority under the revoked power of attorney

(2) Except as provided in subsection (1), the execution of a power of attorney
does not revoke a power of attorney previously executed by the principal.

Some Limitations
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Limitations of a POA

Sec. 709.2201, F.S. Authority of agent (condensed)(emphasis provided)

(3) Notwithstanding the provisions of this section, an agent may not:

(a) Perform duties under a contract that requires exercise of personal services of principal;
(b) Make any affidavit as to the personal knowledge of the principal;
(c) Vote in any public election on behalf of the principal;
(d) Execute or revoke any will or codicil for the principal; or
(e) Exercise powers/authority granted to principal as trustee or court-appointed fiduciary
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Limitations of a POA

Sec. 709.2201, F.S.  Authority that requires separate signed enumeration (condensed)
(1) Notwithstanding s. 709.2201, an agent may exercise the following authority only if the principal 
signed or initialed next to each specific enumeration of the authority, the exercise of the authority is 
consistent with the agent’s duties under s. 709.2114, and the exercise is not otherwise prohibited by 
another agreement or instrument:

(a) Create an inter vivos trust;
(b) With respect to a trust created by/on behalf of principal, amend, modify, revoke, or terminate trust, 
but only if trust instrument explicitly provides for amendment, modification, revocation, or termination by 
settlor’s agent;
(c) Make a gift, subject to subsection (4);
(d) Create or change rights of survivorship;
(e) Create or change a beneficiary designation;
(f) Waive principal’s right to be a beneficiary of joint and survivor annuity, including a survivor benefit 
under a retirement plan; or
(g) Disclaim property and powers of appointment
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How to Sign as Agent Under a Power of Attorney

14

Pop Quiz: According to the Fund, which method is the best way to 
sign as attorney-in-fact?

• Allen Agent. attorney-in-fact
Allen Agent, attorney-in-fact

• Peter Principal, by Allen Agent,his attorney-in-fact
Peter Principal, by Allen Agent, his attorney-in fact

• Allen Agent, attorney-in-fact for Peter Principal
Allen agent, as attorney-in-fact for Peter Principal

Signing Under a Power of Attorney
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Signing Under a Power of Attorney

TN 4.02.02 (paraphrased and condensed)

• Where property of principal conveyed by deed signed by attorney-in-fact:
• Deed must name principal as grantor
• Agent's name does not appear in the grantor section at the top of the deed

• Recommended format for typing or printing the name below the signature line is:
• "Peter Principal, by Allen Agent, his attorney-in-fact.“
• Adopt habit of inserting/typing proper clause underneath the signature line

• Agent may write, print, or type the name of the principal
• See Title Standard 1.2 and See FLORIDA REAL PROPERTY SALES TRANSACTIONS (CLE 7th ed. 2013), Sec. 7.65; 

and 3 AM.JUR.2D, Agency, Sec. 166
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Signing Under a Power of Attorney (cont’d)

TN 4.02.02 (paraphrased and condensed)

• Agent is person appearing before the notary
• Acknowledgment should indicate agent acknowledged deed on behalf of 

principal
• The word “acknowledged” should appear to differentiate from a jurat

• Other methods can cause title problems
• If attorney signs own name as attorney-in-fact

• "Allen Agent, attorney-in-fact" 
• Words "attorney-in-fact" could be held as descriptio personae

• In other words, might be agent’s deed rather than deed of the principal
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Signing Under a Power of Attorney (cont’d)

TN 4.02.02 (paraphrased and condensed)

• Another method is for agent to sign as attorney-in-fact for named principal
• "Allen Agent as attorney-in-fact for Peter Principal" 
• FL Bar recommends this method

• If this method used and principal is the only person named as grantor
• Deed might be effective to convey the principal's property
• Consult Fund Underwriting if execution requires interpretation to 

determine whether it is the principal's act

Formalities of Execution
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Formalities of Execution

TN 4.02.01 (paraphrased and condensed)
For Transactions Occurring Prior to Oct 1, 2011

• For transactions occurring prior to Oct 1, 2011, POAs for conveying real 
property or agreements to sell real property need 2 witnesses to comply 
with the formalities per Sec. 689.01, F.S.
• Exception for military powers of attorney 

• Must be executed in accord with 10 U.S.C. Sec. 1044b (as amended)
• See former Sec. 709.015(2), F.S. 
• For durable powers of attorney, see former Sec. 709.08(1), F.S.
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Formalities of Execution (cont’d)

TN 4.02.01 (paraphrased and condensed)
For Transactions Occurring Prior to Oct 1, 2011

• Prior to Oct 1, 2011, the law required a nondurable POA be executed with same 
formality required for the instrument to be executed using the POA, e.g., a mortgage

• Therefore, a POA to execute a mortgage in FL prior to Oct 1, 2011 is not required to be 
witnessed unless

• It is a durable POA or 
• A POA to mortgage homestead property

• See former Sec. 709.08(1), F.S. and Sec. 689.111, F.S.
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Formalities of Execution (cont’d)

TN 4.02.01 (paraphrased and condensed)
For Transactions Occurring On or After Oct 1, 2011

• Powers of Attorney Executed in Florida to Sell, Convey or Mortgage Real Property

• "Florida Power of Attorney Act" ("Act"), consisting of Secs. 709.2101-.2402, F.S

• Effective Oct 1, 2011

• Act applies to 
• All POAs created by an individual; durable or nondurable
• POAs created by individuals involving certain proxies,
• Gov’t prescribed POAs for gov’t purposes and
• POAs coupled with an interest not subject to the Act
• NOT to business entities
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Formalities of Execution (cont’d)

TN 4.02.01 (paraphrased and condensed)
For Transactions Occurring On or After Oct 1, 2011

• POAs executed on/after Oct 1, 2011, must be 
• Signed by principal + 2 witnesses and 
• Acknowledged before notary or as otherwise provided in 

• Sec. 695.03, F.S. Sec. 709.2105(2), F.S.

• Includes durable/nondurable POAs to convey or mortgage real property
• Sec. 709.2106(1), F.S.

• POA executed in FL before Oct 1, 2011 valid if 
• Execution complied with FL law at time of execution

• See Sec. 709.2106(2), F.S.
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Formalities of Execution (cont’d)

TN 4.02.01 (paraphrased and condensed)
For Transactions Occurring On or After Oct 1, 2011

• POAs Executed Outside of Florida to Sell, Convey or Mortgage Real Property

• POA executed outside FL to convey or mortgage real property which does not comply 
with FL law valid if

• When executed POA and execution complied with state law where executed 
• See Sec. 709.2106(3), F.S. 

• Homestead property:
• Execution to convey or mortgage must comply with FL law 

• Exception for military POAs 

24

Formalities of Execution (cont’d)

TN 4.02.01 (paraphrased and condensed)
For Transactions Occurring On or After Oct 1, 2011

Homestead
• Sec. 689.111, F.S. requires POAs to convey or mortgage homestead property be 

executed like a deed

• Deed or mortgage may be executed by POA executed by 1 spouse to the other, or 
solely by 1 spouse or both spouses to a 3d party, provided POA executed in the same 
manner as a deed

• POA to convey or mortgage homestead property whenever executed must include
• 2 witnesses and 
• Notary acknowledgement

15
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Sample POA Notary 
Acknowledgement

26

Formalities of Execution (cont’d)

TN 4.02.01 (paraphrased and condensed)
For Transactions Occurring On or After Oct 1, 2011

Military Powers of Attorney
• Military POA that is not witnessed may be acceptable to convey title, including 

• Title to homestead property, even if not executed in compliance w/Sec. 709.2105 F.S.

• Florida Power of Attorney Act, specifically Sec. 709.2106 (4), F.S., provides military POA 
executed in accordance with 10 U.S.C. Sec. 1044b (as amended), is valid

• See also TN 4.02.06
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Formalities of Execution (cont’d)

TN 4.02.01 (paraphrased and condensed)
For Transactions Occurring On or After Oct 1, 2011

• 3rd persons asked to rely on a POA executed in another state may request opinion 
of counsel as to

• Execution and validity of the POA
• Sec. 709.2106(3), F.S. 

• Effective May 30, 2013, 3rd person may reject POA executed in another state if 
• Such opinion of counsel is not provided

• Sec. 709.2106(3), F.S. 

• Unless well-acquainted with the law of the foreign state, Fund Members must 
obtain a reliable opinion from an attorney licensed in state of execution

28

Formalities of Execution (cont’d)

TN 4.02.01 (paraphrased and condensed)

• Due to risk of fraud with absentee owners should:

• Be cautious when relying on a POA executed in a foreign country and

• Consult Underwriting when execution requirements set forth above are not met

17



Corporate Powers of Attorney
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Powers of Attorney by and to Corporations

TN 11.03.01 (paraphrased and condensed)
Powers of Attorney to Corporations

• Absent statutory prohibition, corporation may act as attorney-in-fact for 
• An individual
• A partnership or 
• Another corporation 

• Prior to accepting POA naming a corporation as attorney-in-fact
• Must appear corporation was, at time POA given, and is presently

• Duly organized
• Validly existing and 
• In good standing under the laws of the state or country of its domicile

18
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Powers of Attorney by and to Corporations (cont’d)

TN 11.03.01 (paraphrased and condensed)
Powers of Attorney to Corporations 

• Articles of incorporation or charter and bylaws must be examined to ascertain: 
• No prohibition against acting as agent for another and 
• No provision which might prohibit the corporation from performing contemplated 

action itself 

• Financial institutions with trust powers are qualified to serve as agent under a POA for 
an individual if:
• Have a place of business in FL and
• Are authorized to conduct trust business in this state

• See Sec. 709.2105, F.S.
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Powers of Attorney by and to Corporations (cont’d)

TN 11.03.01 (paraphrased and condensed)
Powers of Attorney to Corporations

• If POA silent on who should sign instrument being executed pursuant to POA 
• Any properly authorized officer of the corporation is empowered to sign

• Ex) Where the execution of a deed involved
• Certified copy of a resolution of the board should be recorded along with

• Deed setting forth name of person(s) authorized to sign deed, unless
• Proposed signatory is the president or other officer who is actually CEO

• See generally TN 11.05.03

• Sec. 692.01, F.S. (Conveyances executed by corporations) would not apply to a conveyance 
executed by a corporation as agent for another, as the statute applies only to corporate 
property
• See also Sec. 689.01 F.S. (How real estate conveyed); TN 11.05.03
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Powers of Attorney by and to Corporations (cont’d)

TN 11.03.01 (paraphrased and condensed)
Powers of Attorney by Corporations

• Corporations may appoint agents
• See 607.0302(10), F.S.; 3 AM. JUR. 2d, Agency, Sec. 9

• In what form and manner does a corporation grant authority to agents? 
• Board must pass resolution; POA not the proper method
• POA given by a corporation may be relied on only if reasonably construed Board resolution

• Ex) POA based on a recorded corporate resolution
• Exception: institutional lenders and instrumentalities or agencies of gov’t bodies such as

• Resolution Trust Corporation (RTC)
• Federal Deposit Insurance Corporation (FDIC)
• Federal National Mortgage Association (Fannie Mae) and 
• Federal Home Loan Mortgage Corporation (Freddie Mac)
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Powers of Attorney by and to Corporations (cont’d)

TN 11.03.01 (paraphrased and condensed)
Powers of Attorney by Officer or Agent

• Generally not acceptable for corp. officer/agent to grant POA for performing act or 
acts which would otherwise be performed by the officer or agent on behalf of the 
corporation

• Officer/agent may not delegate performance of acts involving judgment or discretion 
unless
• Expressly authorized to do so, or 
• The authority is necessarily implied from the circumstances
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Powers of Attorney by and to Corporations (cont’d)

TN 11.03.01 (paraphrased and condensed)
Powers of Attorney by Officer or Agent

• Officer/agent may delegate perf. of ministerial acts not requiring exercise of judgment
• Record will usually not reveal discretionary or ministerial nature of the agent's acts
• Only items usually recorded are POA and deed
• Thus, unless record clearly indicates ministerial nature of agent's act:

• Conveyance/mortgage under POA given by corp. officer not acceptable for title 
policies

• In any case, officer granting POA must himself be authorized to convey corporate 
property
• See TN 11.05.03
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LLCs and Powers of Attorney

TN 11.10.01 (paraphrased and condensed)
• G. Use of Powers of Attorney and Resolutions By LLC

• Insuring an instrument executed by an agent of an LLC under a power of attorney
• Requires Underwriting approval

• Sec. 605.0109 (14), F.S. allows an LLC to grant a POA, including irrevocable POA
• Unless Articles of Organization and Operating Agreement disallow

• Where POA used, all other provisions regarding conveyance/mortgage must be met
• Ex) If OA requires consent by all members for subject transaction:

• Consents required even though attorney-in-fact is authorized signatory

21



Trusts
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Trusts and Powers of Attorney

Pop Quiz: Can an agent use a POA executed by the principal individually 
to sign for the principal in their capacity as trustee of a trust?

• Generally NO

• Sec. 709.2201(3), F.S. provides: 
• An agent “may not… (4) exercise powers and authority granted to the principal as 

trustee or as court-appointed fiduciary.” 
• Therefore, if POA executed by principal only in their individual capacity

• Agent cannot use that POA to execute documents on behalf of a trust
• Including deeds and mortgages, where the principal serves as trustee

• True regardless of powers contained in the POA
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Trusts and Powers of Attorney (cont’d)

• Sec. 709.2201(5), F.S. provides a POA is exercisable with respect to
• Property principal owns when the POA is executed and
• Property principal acquires later
• But property held by trustee as trustee of a specific trust is an asset of the trust

• Therefore, powers granted by the POA do not apply

• If POA not yet executed
• Best option is to have the principal execute a deed

• Both individually and as trustee
• At the time they are executing the POA

• Both deed and the POA have the same formalities for execution, so no extra burden on 
the principal
• See “Can You Trust Your POA,” 85 Fund Concept 54 (August 2022)

Recording a Power of Attorney

23
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Recording Requirement (cont’d)

TN 4.02.07 (paraphrased and condensed; emphasis provided)

• Sec. 695.01(1), F.S., provides a conveyance, transfer, mortgage or lease of real 
property under an unrecorded POA shall not be valid against creditors or certain 
purchasers for a valuable consideration and without notice

• Applicable unless POA recorded before the accruing of such persons' rights.

• A general rule of agency law is that for a conveyance (executed by one purporting to 
act under a POA) to be effective, there must exist a previously executed power 
authorizing it

• Therefore, a POA should be recorded immediately prior to the instrument executed 
under it so that the record will show the instrument's execution is effective

42

Recording Requirement

24
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Recording Requirement (cont’d)

TN 4.02.07 (paraphrased and condensed)

• For a POA to be recorded, it must conform to the requirements of Sec. 695.03, F.S., 
requiring an acknowledgment for recording purposes

• Sec. 695.01, F.S., requires a POA be recorded to protect all creditors and subsequent 
bona fide purchasers

• But in the absence of intervening equities, failure to record POA until after an 
instrument is executed by an attorney-in-fact under POA does not invalidate the 
conveyance or mortgage

• See FLORIDA REAL PROPERTY SALES TRANSACTIONS (Fla. Bar CLE 7th ed. 2013), Sec. 7.65; and Title 
Standard 16.4

44

Recording Requirement (cont’d)

TN 4.02.07 (paraphrased and condensed; emphasis provided)

• In addition to recordation of the original POA, for insuring purposes
• Fund Members must record an affidavit from the agent affirming the following:

• Principal not deceased
• If nondurable POA, agent is w/o knowledge of incapacity of principal; and
• Either nondurable/durable POA, principal has not filed for bankruptcy and
• No proceedings to determine incapacity or for appointment of a guardian

• See Sec. 709.2119(2), F.S., and TN 4.02.09. 
• Affidavit should also confirm POA not revoked or otherwise terminated

• See Sec. 709.2109, F.S., for events that terminate or suspend a POA

25
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Recording Requirement (cont’d)

TN 4.02.07 (paraphrased and condensed)

• Except as otherwise provided in the POA, pursuant to Sec. 709.2106(5) 
F.S., copy of a POA has same effect as original

• Fund Members may rely on a true and correct or certified copy of POA
• Original may be required for recording in the public records

• Tip: Copy may be attached to an affidavit for recording if Clerk 
refuses to record the copy

Fannie Mae Requirements
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Fannie Mae Selling Guide (for Lenders)

B8-5-05 Requirements for Use of a Power of Attorney
(paraphrased and condensed)

Loans with docs signed under POA eligible for delivery to Fannie Mae if:

• When title to mortgaged property held by trustee of inter vivos revocable trust, loan 
docs may not be executed using a POA granted by such trustee unless

• Trust instrument authorizes trustee to use POA to delegate to agent, or
• Agent under POA is borrower creating such inter vivos revocable trust

48

Fannie Mae Selling Guide (for Lenders) (cont’d)

B8-5-05 Requirements for Use of a Power of Attorney
(paraphrased and condensed)

Eligible Transactions
• Purchase or Limited cash-out refinance

Documentation Requirements
• Agent under POA may sign note and/or security instrument on behalf of a borrower if:

• Lender obtains a copy of the POA
• Name(s) on POA match the name(s) of the person on loan document
• POA date reflects was valid at time relevant loan document executed
• POA is notarized
• POA must reference address of subject property
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Fannie Mae Selling Guide (for Lenders) (cont’d)

B8-5-05 Requirements for Use of a Power of Attorney
(paraphrased and condensed)

Eligibility of Agents:

• Only eligible if transaction meets additional conditions 
• Affiliate of lender 
• Loan originator
• Affiliate of the loan originator
• Employee/affiliate of title insurance company

• Never eligible 
• Lender or employee of lender
• Property seller or their relatives and affiliates
• Real estate agent with financial interest in transaction or their affiliates

What Can Go Wrong?
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General Concerns

• Conflict of interest arises where agent benefits from POA
• Fund Member should give the transaction careful scrutiny

• Ex) Attorney-in-fact signing mortgage for other co-tenants 
• See TN 4.01.01

• Fund Member should always want to know why a POA is being used
• Why is grantor unavailable? 

• If grantor is in another state/country
• May be better to have docs signed there and
• Notarized by an out-of-state notary or at a U.S. Embassy or
• Can use Remote Online Notary (RON) but

• Note foreign nationals hard to verify for RON purposes

52

General Concerns (cont’d)

• If reason given for POA is that the grantor is sick or incapacitated
• Member should look to see whether POA is “durable” and
• Title examiner should confirm grantor competent when POA signed 

• See TN 4.02.09

• If grantor deceased, POA should not be relied upon
• Real property in grantor’s estate after death should pass through probate

• See TN 4.02.08

• See “Care in Relying on Powers of Attorney,” 58 Fund Concept 38 (May 2006) 
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Common POA-Related Claims Issues
• Deceased principal

• Principal must be alive when POA is used
• “Durable” POA (good despite principal’s incapacity) does not survive principal’s demise

• Revoked POA

• Forged POA

• Improper distribution of funds
• Ex) Funds go to attorney-in-fact instead of principal

• Lack of capacity of principal (if nondurable POA)

• Self-dealing
• Ex) Attorney in fact deeds to themselves
• Not invalid per se, but calls for additional investigation
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Title Note on Self-Dealing

TN 4.01.01 (paraphrased and condensed)

• An agent, authorized to sell his principal's property, cannot purchase such property for himself 
without consent of the principal. 

• See 3 AM. JUR. 2d, Agency, Sec. 208; 2A C.J.S., Agency, Sec. 291

• Rule applicable regardless of whether there was any actual fraud or unfairness by agent
• See Secs. 709.2114(1) and (2), F.S.

• However, an agent may sell or gift real property to himself pursuant to a power of attorney 
provided the power of attorney specifically authorizes the act

• See James v. James, 843 So.2d 304 (Fla. 5th DCA 2003)

• Such conveyance is not per se void, but voidable at the will of the principal
• Accordingly, the principal may ratify the act either expressly or impliedly

• Ex) Possible that long acquiescence would suffice
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Resources
• Florida Statutes Sec. 695.01, F.S.; Ch. 709 

• Florida Bar

• Consumer Pamphlet: Florida Power of Attorney

• Fund Concept

• “Can You Trust Your POA,” 85 Fund Concept 54 (August 2022)

• “Care in Relying on Powers of Attorney,” 58 Fund Concept  38 (May 2006)

• Fund Title Notes

• TN 4.01.01 Purchase by Agent of Property of Principal

• TN 4.02.01 Formalities of Execution

• TN 4.02.02 Execution of Instruments Under Power of Attorney

• TN 4.02.12 Property Acquired After Execution

• TN 11.03.01 Powers of Attorney to Corporations

• TN 11.04.01 Powers of Attorney by and to Corporations

• TN 11.10.01 Florida Limited Liability Companies

• Fannie Mae Selling Guide B8-5-05 (10/05/22)
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Questions?
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