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Property of the Estate
Bankruptcy Basics for Real Estate Practitioners
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What is Bankruptcy?

• A legal process under which a
borrower protects and/or
liquidates assets in order to
repay debts.

• (Merriam-Webster)
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Jurisdiction

• Bankruptcy courts subset of Federal
Courts

• Florida has 3 Federal Districts:
• Northern
• Middle
• Southern

• Note: Bankruptcy not always filed where
subject property located
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• Suggestion of Bankruptcy appears in the chain
(generally just when there is related litigation)
or

• Party discloses bankruptcy

• Bankruptcy appears on the property appraiser’s
website

• Fund Title Notes require examination of a
bankruptcy in cases in which the current owner,
or any owner within the last 7 years, was a
debtor in bankruptcy while in title or within 4
years of being in title. (TN 5.06.01)

How Does Bankruptcy Become a Closing Issue?
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• Bankruptcy Petition
• Initial document filed to begin a bankruptcy case
• Triggers automatic stay

• Automatic Stay
• 11 U.S.C. Sec. 362 “injunction against the world” effective regardless of notice

• Bankruptcy Schedules
• Forms “A-J” providing information on debtors’ assets, liabilities, etc.
• Schedule A shows real property owned
• Schedule C shows claimed exemptions, including homestead

• Lift of Stay
• Order from bankruptcy court  permitting specific actions as to property

Useful Bankruptcy Terminology
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Useful Bankruptcy Terminology (cont’d)

• Discharge
• Permanent injunction releasing a debtor from personal liability for 

specified debts 
• Does not eliminate liens or secured debts automatically
• Some debts may be “excepted from discharge”
• Not granted in every case

• *NOTE: “Discharge” is as to debtors, not the case. Entry of discharge does 
not necessarily mean the case is closed and the automatic stay is gone 
(although closure usually follows). “The debtors received their discharge.”
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Useful Bankruptcy Terminology (cont’d)

• Ch. 13 Plan / Ch. 11 Plan  “Plan of Reorganization”
• Statement proposing how creditors will be categorized and paid through 

the bankruptcy

• Sec. 341 Meeting of Creditors
• Debtors must appear under oath
• Trustee & creditors can ask questions
• May be continued to another date
• Conclusion of meeting starts timer for deadline for objections to claimed 

exemptions (such as homestead)  – 30 days after conclusion*
• *or 30 days after schedules / petition amended if applicable
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Useful Bankruptcy Terminology (cont’d)

• Dismissal
• Terminates automatic stay
• Usually means no discharge
• Ch. 13 cases are often reinstated or converted to Ch. 7
• Subject to an appeal period (usually 14 days)

• Abandonment
• Trustee or Debtor will not administer property
• Property returns to debtor
• Still protected by Automatic Stay



9

• Individuals or businesses (with 
spouses & co-debtors) file a petition

• Non-exempt property is liquidated

• Or a Ch. 11 or 13 Plan is confirmed and 
completed

• Discharge entered

How Does Bankruptcy 
Work?
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Chapters

• 7 (Individual or business 
liquidation)

• 13 (Individual reorganization)

• 11 (Business or high-debt individual 
reorganization)

• 9, 12, 15 (less common)
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Chapter 7 – Liquidation

• Sale of non-exempt assets (if 
any) with a pro-rata 
distribution to creditors, 
overseen by a “Trustee”

• Majority of Ch. 7 cases are 
“no asset”

12

Ch. 13 Plan 
• Proposes repayment of a portion of debt over a 

period of time

• Especially good for spreading mortgage 
arrearages over time

• Up to 60 months

• Commonly dismissed / reinstated

• Can be converted to Ch. 7

• Treatment of secured debts ineffective if Plan 
not completed

• 75-80% of Ch. 13 plans fail

Chapter 13 – Reorganization
Joe and Jane Debtor
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Chapter 11 – Reorganization

• Plan of reorganization of debt 
for businesses and high-debt 
individuals
• While maintaining 

possession and control over 
assets

• Debtor becomes “Debtor-
in-Possession”

• May or may not have an 
individual trustee

• Still under bankruptcy court 
jurisdiction
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How Does Bankruptcy End?

Discharge entered
• Debtors receive a discharge of their 

unsecured debts by court order at the 
successful conclusion of the case

• Not like “discharge” of a Lis Pendens. 
Discharge does not end the case immediately

• However, the bankruptcy case will usually be 
closed shortly after debtors receive their 
discharge

In re:
Joe and Jane Debtor
1234 Sesame Street
Somewheresville, FL 90210
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How Does Bankruptcy End?
Case closed
• Fully complete bankruptcy cases will be closed by court order. Upon closure, 

automatic stay ends and debts (such as mortgages) not discharged in the 
bankruptcy can be pursued

• Case dismissed
• An order of dismissal likewise ends the automatic stay

• But recall Ch. 13 bankruptcy cases are frequently reinstated 

• Tip: If the case was recently dismissed, check PACER for Motions to Reinstate 
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• Review petition

• Review schedules 

• Review Plan of Reorganization (11, 13)

• Examine any motions and 
accompanying orders affecting the 
property 

• But how … ?

Examining Property in Bankruptcy



https://pcl.uscourts.gov/pcl/index.jsfPACER

• Public
• Access to
• Court
• Electronic
• Records

Pro tip:
Download docs as 
.PDFs to avoid 
paying for 
repeated views

Pro tip: You can go straight to bankruptcy PACER (select 
district) https://ecf.flmb.uscourts.gov/cgi-bin/login.pl
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Navigating PACER

https://pcl.uscourts.gov/search

Running a query
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Navigating PACER

Doe Jane
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Navigating PACER
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Navigating PACER



23

Navigating PACER

Type of BK filing Chronology
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Navigating PACER

You can “read” the docket report as a 
chronology of the case history and documents
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Property of the Estate

• Property of debtor becomes 
property of the bankruptcy estate 
upon filing

• Property of the estate cannot be 
sold without court permission

Automatic Stay

• “Injunction against the world”

• Effective regardless of notice the 
moment a bankruptcy is filed

• Actions taken in violation of the stay 
are void

Key Issues in Bankruptcy Sales
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• Property titled in persons or entities currently in bankruptcy 
generally cannot be sold unless

• Successfully claimed as exempt homestead in Ch. 7 
• T.N. 5.07.01

• Abandoned constructively or expressly, or

• Sold pursuant to a confirmed bankruptcy Plan or Motion for 
Sale approved by court order or duly noticed without objection 
(for “subject to” sales)

Sale During Bankruptcy
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Is the property exempt Homestead?

• Review Schedule C for claim of 
exemption

• Did a creditor object w/in 30 days of   
conclusion of 341 meeting or 
amendment to schedules or list of 
creditors?
• If so, follow docket for resolution

• If exempt, Ch. 7 debtors can sell

• Requires proof property claimed 
exempt; no successful objection

• Residence less than 1215 days limits 
exemption to $125,000 per debtor
• Excess equity requires court 

order

• Non-homestead requires court 
order

• Sale During Bankruptcy – Ch. 7
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Sale During Bankruptcy – Ch. 7
• Property 

claimed as 
exempt?

• And has the 
time for 
creditors to 
object 
passed?

• Otherwise 
need court 
order
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Ch. 13 Homestead sale
• Similar to Ch. 7 Sale but requires 

court order
• Appellate period must pass

Non-homestead sales
• Can be provided for in Plan or
• Motion to Sell ( 363 Sales )

• Free and clear of liens
• Subject to liens, or
• In the ordinary course of 

business

Sale During Bankruptcy (cont’d)
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Note the specifics of the Motion – What kind of sale is sought? 

• Free and Clear of Liens – TN 5.05.01
• Requires a court order authorizing the specific sale and terms

• Subject to Liens – TN 5.05.02 
• May not require an order if no timely objections filed
• An objection filed within 7 days prior to sale creates a contested matter, which 

will be resolved by court order

• Ordinary Course of Business – TN 5.05.03
• Requires an order listing properties authorized to be sold “in the ordinary 

course of business”

Sale During Bankruptcy (cont’d)
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Locate Motion for Sale
• Property identified?

Note type of sale
• 363(f) Free & Clear of Liens

• Requires order 
approving sale)

Locate Motion for Sale
• Property identified?

Note type of sale
• 363(f) Free & Clear of Liens

• Requires order 
approving sale)

Confirm propertyConfirm propertySelect hyperlink to 
review motion
Select hyperlink to 
review motion
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Confirm type of sale

Example:
363(f) Free and Clear of 
Liens

Confirm type of sale

Example:
363(f) Free and Clear of 
Liens

Look for property 
ID
(Note:  “Ex A”)

Look for property 
ID
(Note:  “Ex A”)
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Review legal 
description if 
attached as exhibit
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• Review contract if needed
• Parties
• Property description
• Price

• Is the proposed transaction 
the one approved by the 
court?
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Look for resultLook for result
Locate and select 
Order for review
Locate and select 
Order for review

Note hearing dateNote hearing date
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View documentView document
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Order Page 1:

Confirm basic case 
information

Property ID may 
again be specified
Property ID may 
again be specified
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• Motion for Sale 
GRANTED

• Debtor / seller

• Property

• Type of Sale 

• Motion for Sale 
GRANTED

• Debtor / seller

• Property

• Type of Sale 
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Abandoned Property

• Expressly

• Trustee gives notice

• Constructively 

• Case closed

• Property not 
administered
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Property Acquired During Bankruptcy

Ch. 7

• Most property acquired post-petition exempt

• Exception: bought w/in 180 days of filing with proceeds 
from inheritance, divorce, or life insurance

• Ch. 11 and 13

• Property acquired during pendency of bankruptcy case not 
exempt
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Sale After Bankruptcy
Judgments and Liens

• Liens perfected prior to bankruptcy remain unless specifically eliminated or 
modified in bankruptcy

• Liens “stripped” or eliminated in Ch. 13 come back automatically if plan not 
completed 

• Property acquired after bankruptcy filed not subject to liens for debts (such as 
judgments) discharged in bankruptcy

• Property held when bankruptcy filed but not listed in bankruptcy schedules 
remains property of the estate, potentially FOREVER

• May require recordation of proof of discharge of debt (such as judgment) that 
would otherwise result in a lien
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Wrap-up: Questions to Consider
• Is title holder currently in bankruptcy vs. past 

bankruptcy?

• Has the property been successfully claimed exempt 
homestead?

• Do we have a court order or confirmed Plan 
authorizing the sale?

• Were all creditors properly named and noticed?

• When in doubt, call Fund Underwriting
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More Bankruptcy Resources

• Standard Commitment Clauses 
Handbook – See Ch. 2 General 
Requirements, “N” Bankruptcy

• Title Notes Ch. 5 – Bankruptcy

Presented by: John B. “Jay” St. Lawrence
Fund Legal Education Attorney
© 2019 Attorneys’ Title Fund Services, LLC

Property of the Estate
Bankruptcy Basics for Real Estate Practitioners

THE END
Thank you for coming!
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