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What is Bankruptcy?

* Alegal process under which a
borrower protects and/or
liquidates assets in order to
repay debts.

e (Merriam-Webster)




Jurisdiction e

e Bankruptcy courts subset of Federal
Courts

* Florida has 3 Federal Districts: ‘_
* Northern J Lme
« Middle e i
e Southern

* Note: Bankruptcy not always filed where
subject property located

How Does Bankruptcy Become a Closing Issue?

* Suggestion of Bankruptcy appears in the chain
(generally just when there is related litigation)
or

* Party discloses bankruptcy

* Bankruptcy appears on the property appraiser’s
website

* Fund Title Notes require examination of a
bankruptcy in cases in which the current owner,
or any owner within the last 7 years, was a
debtor in bankruptcy while in title or within 4
years of being in title. (TN 5.06.01)




Useful Bankruptcy Terminology

* Bankruptcy Petition
e [|nitial document filed to begin a bankruptcy case
* Triggers automatic stay

* Automatic Stay
* 11 U.S.C. Sec. 362 “injunction against the world” effective regardless of notice

* Bankruptcy Schedules
* Forms “A-)” providing information on debtors’ assets, liabilities, etc.
* Schedule A shows real property owned
* Schedule C shows claimed exemptions, including homestead

* Lift of Stay
* Order from bankruptcy court permitting specific actions as to property

Useful Bankruptcy Terminology (cont’'d)

* Discharge
* Permanent injunction releasing a debtor from personal liability for
specified debts
* Does not eliminate liens or secured debts automatically
* Some debts may be “excepted from discharge”
* Not granted in every case

* *NOTE: “Discharge” is as to debtors, not the case. Entry of discharge does
not necessarily mean the case is closed and the automatic stay is gone
(although closure usually follows). “The debtors received their discharge.”




Useful Bankruptcy Terminology (cont’d)

* Ch.13Plan/Ch. 11 Plan “Plan of Reorganization”
* Statement proposing how creditors will be categorized and paid through
the bankruptcy

* Sec. 341 Meeting of Creditors
* Debtors must appear under oath
* Trustee & creditors can ask questions
* May be continued to another date
* Conclusion of meeting starts timer for deadline for objections to claimed
exemptions (such as homestead) — 30 days after conclusion*
* *or 30 days after schedules / petition amended if applicable

Useful Bankruptcy Terminology (cont’'d)

* Dismissal
e Terminates automatic stay
e Usually means no discharge
* Ch. 13 cases are often reinstated or converted to Ch. 7
e Subject to an appeal period (usually 14 days)

* Abandonment
e Trustee or Debtor will not administer property
* Property returns to debtor
 Still protected by Automatic Stay




How Does Bankruptcy
Work?

* Individuals or businesses (with
spouses & co-debtors) file a petition

* Non-exempt property is liguidated

e OracCh.11or 13 Planis confirmed and
completed

* Discharge entered

Chapters

10

7 (Individual or business
liguidation)

13 (Individual reorganization)

11 (Business or high-debt individual
reorganization)

9, 12, 15 (less common)
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Chapter 7 — Liquidation

e Sale of non-exempt assets (if
any) with a pro-rata
distribution to creditors,
overseen by a “Trustee”

* Majority of Ch. 7 cases are
“no asset”

Ch. 13 Plan

12

|
Chapter 13 — Reorganization

Proposes repayment of a portion of debt over a
period of time

Especially good for spreading mortgage
arrearages over time

Up to 60 months

Commonly dismissed / reinstated

Can be converted to Ch. 7

Treatment of secured debts ineffective if Plan
not completed

75-80% of Ch. 13 plans fail

Joe and Jane Debtor
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Chapter 11 — Reorganization

* Plan of reorganization of debt
for businesses and high-debt
individuals

*  While maintaining
possession and control over
assets

* Debtor becomes “Debtor-
in-Possession”

* May or may not have an
individual trustee

e Still under bankruptcy court
jurisdiction

How Does Bankruptcy End?
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Discharge entered

Debtors receive a discharge of their
unsecured debts by court order at the
successful conclusion of the case

Not like “discharge” of a Lis Pendens.
Discharge does not end the case immediately

However, the bankruptcy case will usually be
closed shortly after debtors receive their
discharge




How Does Bankruptcy End?

Case closed

* Fully complete bankruptcy cases will be closed by court order. Upon closure,
automatic stay ends and debts (such as mortgages) not discharged in the
bankruptcy can be pursued

* Case dismissed
* An order of dismissal likewise ends the automatic stay

e Butrecall Ch. 13 bankruptcy cases are frequently reinstated

* Tip: If the case was recently dismissed, check PACER for Motions to Reinstate

15

Examining Property in Bankruptcy

* Review petition

* Review schedules

e Review Plan of Reorganization (11, 13)

* Examine any motions and
accompanying orders affecting the

property

e Buthow...?
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PACER

Public
Access to
Court
Electronic
Records

Pro tip:

Download docs as
.PDFs to avoid
paying for
repeated views

Pro tip: You can go straight to bankruptcy PACER (select
district) https://ecf.fimb.uscourts.gov/cgi-bin/login.pl




Navigating PACER

https://pcl.uscourts.gov/search

© Running a query

Navigating PACER




Navigating PACER

Navigating PACER

il




Navigating PACER

. U.S. Bankruptey Court
Type of BK fl|lng Middle District ofll)’lo)rida (Tampa) Ch ronology
Bankruptcy Petition #: 8:14-bk-06172-CPM

reviio: Catherine Peek McEwen

ASse
Claims Register

Date filed:

Debtor discharged:
Joint debtor discharged:
341 meeting:
Deadline for filing claims:
eadline for objecting fo discharge:

08/29/2014
07/25/2014
10/27/2014
08/26/2014

Hyperlinks to documents
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Navigating PACER

You can “read” the docket report as a
chronology of the case history and documents

24




Key Issues in Bankruptcy Sales

Property of the Estate Automatic Stay

e Property of debtor becomes *  “Injunction against the world”
property of the bankruptcy estate
upon filing * Effective regardless of notice the

moment a bankruptcy is filed
*  Property of the estate cannot be

sold without court permission  Actions taken in violation of the stay
are void

25

Sale During Bankruptcy

* Property titled in persons or entities currently in bankruptcy
generally cannot be sold unless

e Successfully claimed as exempt homestead in Ch. 7
« TN.5.07.01

* Abandoned constructively or expressly, or

* Sold pursuant to a confirmed bankruptcy Plan or Motion for
Sale approved by court order or duly noticed without objection
(for “subject to” sales)

26




e Sale During Bankruptcy — Ch. 7

Is the property exempt Homestead? If exempt, Ch. 7 debtors can sell

e Review Schedule C for claim of e Requires proof property claimed
exemption exempt; no successful objection

* Did a creditor object w/in 30 days of Residence less than 1215 days limits

conclusion of 341 meeting or exemption to $125,000 per debtor
amendment to schedules or list of * Excess equity requires court
creditors? order

* |f so, follow docket for resolution
Th * Non-homestead requires court
ey order
Fund

— ALV AY S DRIVEN
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Sale During Bankruptcy — Ch. 7

* Property
claimed as
exempt?

* And hasth \
time for /

creditors to
object
passed?

e Otherwise
need court
order

28




Sale During Bankruptcy (cont’'d)

Ch. 13 Homestead sale
e Similar to Ch. 7 Sale but requires
court order
*  Appellate period must pass

Non-homestead sales
* Can be provided for in Plan or
*  Motion to Sell ( 363 Sales)
*  Free and clear of liens
* Subject to liens, or
* Inthe ordinary course of
business

29

Sale During Bankruptcy (cont’d)

Note the specifics of the Motion — What kind of sale is sought?

* Free and Clear of Liens — TN 5.05.01
* Requires a court order authorizing the specific sale and terms

* Subject to Liens — TN 5.05.02
* May not require an order if no timely objections filed
* An objection filed within 7 days prior to sale creates a contested matter, which
will be resolved by court order

* Ordinary Course of Business — TN 5.05.03
* Requires an order listing properties authorized to be sold “in the ordinary

course of business”

30




169 Motion to Sell Property Free and Clear of Liens (14435 Division St., Groveland, FL 34736). (Fee Paid.)

—

(Entered: 12/01/2015)

4 pgs) Filed by Roman V Hammes on behalf of Debtor Progressive Plumbing, Inc. (Hammes, Roman)

Select hyperlink to Locate Motion for Sale
review motion * Property identified?

31

Note type of sale
e 363(f) Free & Clear of Liens
* Requires order
approving sale)

Confirm property

32

Confirm type of sale

Example:
363(f) Free and Clear of
Liens

Look for property
ID
(Note: “Ex A”)
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Review legal

description if
attached as exhibit

34

e Review contract if needed
e Parties
* Property description
* Price

* |Is the proposed transaction
the one approved by the
court?

Y )

— A




(5 pes)

Notice of Hearing on Motion to Sell Property Free and Clear of Liens Filed by Be

Progressive Plumbing, Inc. (related document(s)169). Hearing scheduled fo UGPOLG at ll 0 AM ht Orlando, FL -

Courtroom 6A, 6th Floor, George C. Young Courthouse, 400 W. Washington Street:
12/08/2015)

Roman) (Entered:

Hearing Proceeding Memo: Hearing Held - APPEARANCES: Michael Nardella (Atty for Debtor) Mark Ahlers (First

G—reen Bank) Jonathan Cohen (Allied) (telephone) Kim Lav» Son—Sapp also present (CFO for Debtor) RU'L]NG (1) Status
(3) Debtor's Motion to Sell Property Free and Clear of Liens re: 14435 Division St., Groveland, FL 34736 (Doc # 169): Granted.
DY r. ardella. (= or's Ol10o11 1o K LCTL KCIUSIVY 110

OT FIIME & apier E: v gz AT TSCIOSUTe Siateriet
(Doc #1921): Granted through March 25, 2016. Order by Mr. Nardella. (5) Motion to Use Cash Collateral for debtor

Gracious Living Design Center. Inc. filed by Debtor Progressive Plumbing (Doc #196): Granted. Order by Mr. Nardella
. Proposed Orders. if applicable, should be submitted within three days after the date of the hearing - Local Rule 9072

1(c). This docket entry/document is not an official order of the Court. (Dkt) (Entered. 01/07/20 16)

Order Granting Motion To Sell Property Free and Clear of All Liens (Related Doc # 169). Service
Instructions: Roman Hammes is directed to serve a copy of this order on interested parties and file a
proof of service within 3 days of entry of the order. (Susan G.) (Entered: 01/20/2016)

35

: Locate and select
Note hearing date Look for result

Order for review

36

View document




Order Page 1:

Confirm basic case
information

Property ID may
again be specified

38

Motion for Sale
GRANTED

Debtor / seller
Property

Type of Sale
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Abandoned Property

* Expressly
* Trustee gives notice
e Constructively

e Case closed

* Property not
administered

40

Property Acquired During Bankruptcy

Ch.7

* Most property acquired post-petition exempt

e Exception: bought w/in 180 days of filing with proceeds
from inheritance, divorce, or life insurance

e Ch.11and 13

* Property acquired during pendency of bankruptcy case not
exempt
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Sale After Bankruptcy

Judgments and Liens

Liens perfected prior to bankruptcy remain unless specifically eliminated or
modified in bankruptcy

Liens “stripped” or eliminated in Ch. 13 come back automatically if plan not
completed

Property acquired after bankruptcy filed not subject to liens for debts (such as
judgments) discharged in bankruptcy

Property held when bankruptcy filed but not listed in bankruptcy schedules
remains property of the estate, potentially FOREVER

May require recordation of proof of discharge of debt (such as judgment) that
would otherwise result in a lien

42

Wrap-up: Questions to Consider

Is title holder currently in bankruptcy vs. past
bankruptcy?

Has the property been successfully claimed exempt
homestead?

Do we have a court order or confirmed Plan
authorizing the sale?

Were all creditors properly named and noticed?

When in doubt, call Fund Underwriting




More Bankruptcy Resources

e Standard Commitment Clauses
Handbook — See Ch. 2 General
Requirements, “N” Bankruptcy

e Title Notes Ch. 5 — Bankruptcy

43




THE PARALEGAL
ASSOCIATION
CERTIFICATE OF ATTENDANCE

Certified Paralegals are required to record evidence of 50 hours of continuing legal education hours to renew
the CP credential every 5 years. CLE hours are recorded in CPs’ accounts through the NALA online portal. Of
the 50 hours, 5 hours must be in legal ethics, and no more than 10 hours may be recorded in non-substantive
areas. If attending a non-NALA sponsored educational event, this certificate may be used to obtain verification
of attendance. Please be sure to obtain the required signatures for verification of attendance. The
requirements to maintain the CP credential are available from NALA's web site at
https://www.nala.org/certification/certtest2view. Please keep this certificate in the event of a CLE audit or further
information is needed.

PLEASE COMPLETE THE SPACES BELOW AND ATTACH A PROGRAM

Session Length Session Topics Validation
In Hours (Description and Speakers) of Attendance
1.0 Property of the Estate: Bankruptcy Basics for Real Estate | _Jo/n St. Lawrence

Practitioners / John St. Lawrence

Name of CP (Please Print) NALA Account Number (On Mailing Label)

149113

Signature of CP Name of Seminar/Program Sponsor

Property of the Estate: Bankruptcy Basics / ATFS, LLC

Address Authorized Signature of Sponsor Representative

John St. Lawrence

Date of Educational Event:

City: State (XX):

Preferred e-mail address Location:

Recorded Webinar

For Office Use Only

Substantive hours

Non-substantive hours
Ethics



https://portal.nalamember.com/account/login.aspx?RedirectUrl=http%3A%2F%2Fwww.nala.org%2Fimpexium%2Flogin-redirect%3Fdestination%3Dnode%2F1
https://www.nala.org/certification/certtest2view

TheFlorida Bar

651 East Jefferson Street
Tallahassee, FL 32399-2300
Joshua E. Doyle 850/561-5600
Executive Director www.FLORIDABAR.org

Certificate of Accreditation
for Continuing Legal Education

256131 Jan. 17, 2024
Attorney's Title Fund Services

PO Box 628600

Orlando, FL 32862-8600

Reference Number: 2400642N
Title: Property of the Estate: Bankruptcy Basics RE Practitioners
Level: Intermediate
Approval Period: 04/01/2024 - 10/31/2025

CLE Credits
General 1.0

Certification Credits
Real Estate 1.0
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